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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT. 

This is an appeal from the final judgment (App. 990) 1 
of the District Court of the United States for the District 
of Columbia dated May 7, 1943, dismissing the complaints 
of the plaintiffs (App. 2-115) and intervenors (App. 222- 
227, 231-236). 2 

This proceeding was instituted on January 25, 1936, by 
plaintiffs, residents of Mississippi and Alabama (App. 2, 
117,193), and sought equitable relief (App. 13-14) from the 
defendants, residents of the District of Columbia (App. 3, 
117-118, 193-194). Intervenors are residents of Arkansas 
and Arizona (App. 222, 231, 383, 403) and have filed com¬ 
plaints (App. 222-227, 231-236) praying for the same mate¬ 
rial relief as that sought by plaintiffs. Jurisdiction of the 
cause was conferred on the District Court by the Act of 
February 27, 1877, c. 69, § 2, 19 Stat. 253; as amended by 
the Act of March 3, 1901, c. 854, §§ 64, 66, 67, 83, 31 Stat. 
1200, 1202; District of Columbia Code (1940), § 11-306. 

Jurisdiction of this Court to review the judgment of the 
Court below is conferred by the Act of February 9,1893, c. 
74, § 7, 27 Stat. 435; as amended the Act of March 3, 1901, 
c. 854, § 226, 31 Stat. 1225; and the Act of March 3, 1921, 
c. 125, § 12,41 Stat. 1312; District of Columbia Code (1940), 
§ 17-101. 

PRIOR PROCEEDINGS. 

The original action was instituted by the plaintiffs below 
on January 25,1936, when they filed their bill of complaint 
(App. 2-14) seeking by a class action to recover payments 
of money which they and other members of the class had 
made to the defendants for cotton tax exemption certificates 

1 References preceded by “App.” refer to pages of the Joint Appendix; 
those preceded by “R” refer to pages of the certified transcript of record. 

2 For convenience of reference Appellants will hereinafter refer to them¬ 
selves by their respective designations in the District Court as plaintiffs or 
intervenors and to the Appellees as the defendants. 
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issued under the so-called Bankhead Act (Act of April 21, 
1934, c. 157, 48 Stat. 598, amended 48 Stat. 1184, 49 Stat. 
776, repealed 49 Stat. 1106; App. 51-60). Plaintiffs sought 
to have a receiver appointed to hold the moneys paid to 
defendants and a preliminary injunction to restrain dis¬ 
position of the funds held by defendants, and prayed that 
upon a final hearing they and those for whom the suit is 
prosecuted be declared to be the owners of the fund and 
entitled to receive the amounts which they have severally 
paid into the fund (App. 13-14). 

A rule to show cause why the defendants should not be 
enjoined and restrained was issued by the District Court 
and was duly served on each defendant (App. 116). A 
verified return to the rule was filed thereafter by the defen¬ 
dants in which the allegations of fact in the plaintiffs’ com¬ 
plaint were, for the most part, admitted (App. 117-134). 
Thereafter the defendants filed a motion to dismiss the 
plaintiffs’ complaint (App. 180-181) which motion was 
granted by the District Court (App. 181-182, 188). 

An appeal was then taken to this Honorable Court. Con¬ 
temporaneously, with the taking of that appeal the defen¬ 
dants notified plaintiffs of their intention to disburse these 
funds (App. 838-840). Counsel for plaintiffs responded by 
letter to defendant Deal reading in part as follows: 

* * * we do not wish you to proceed to distribute the 
funds involved under any misapprehension as to the 
intention of plaintiffs to hold you and other defendants 
personally responsible in the event of reversal of the 
judgment of the lower court. (App. 836-837) 

A copy of this letter was also sent to defendant Julian 
(App. 835), the receipt of which was acknowledged for him 
by the Acting General Counsel of the Treasury Department 
(App. 837). Subsequent to the receipt of such notice de¬ 
fendants disbursed substantially all of the fund as was 
admitted on the first appeal of this action. 

Thereafter this Court reversed the action of the District 
Court. Thompson v. Deal, 67 App. D. C. 327, 92 F. 2d 478. 
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The majority opinion, in which four Judges concurred, held 
that this cause was a class action (Op. 332) ; 3 that it was 
against the defendants in their individual capacities (Op. 
331, 335); that a court of equity had jurisdiction (Op. 332); 
that plaintiffs had paid money to defendants under duress 
and coercion (Op. 333-334); and that such duress and co¬ 
ercion was attributable to defendants (Op. 334-335). One 
Judge filed a dissenting opinion (Op. 335). 

The mandate issued by this Court was recalled once to 
afford defendants additional time to consider a petition to 
the Supreme Court for a writ of certiorari (This Court’s 
Docket No. 6695). No such petition having been filed, the 
mandate of this Court was reissued on September 24, 1936, 
and instructed the District Court to take further proceed¬ 
ings “not inconsistent with the opinion of this Court” 
(Ibid; R. 193-196). 

Defendants then filed in the District Court their verified 
answer to plaintiffs’ complaint (App. 193-206) which, as 
in the return to the rule to show cause (App. 117-134), ad¬ 
mitted for the most part, the allegations of fact in the com¬ 
plaint. 

On October 14,1941, a pretrial hearing was held at which 
defendants sought leave to amend their answer insofar as 
it admitted the payments alleged to have been made by 
plaintiffs (App. 213; R. 266-267). Counsel for plaintiff con¬ 
sented and agreed to the taking of depositions in Missis¬ 
sippi (App. 364-364). 

Prior to the taking of these depositions a Mr. Jackson 
and two or three other investigators from the Department 
of Agriculture (App. 361) went to Greenville, Mississippi, 
and without counsel for plaintiffs being present and with¬ 
out going to plaintiff first, began investigating the opera¬ 
tions of plaintiff Fisher (App. 360, 365-367, 373-374). Mr. 
Fisher first learned of this activity from some of his ten¬ 
ants who had been contacted by these investigators (App. 
359-360). Thereafter, Jackson, acting alone, told Fisher that 

s References preceded by “Op.” refer to the pages of volume 67 App. D. C. 
on which this case was discussed on the prior appeal. 
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he would have to produce all his books and records before 
a final recovery could be had (App. 360, 362). While the 
payments involved in this action were for the crop year 
1935-36, those investigators said they had the authority to, 
and would, tie up the distribution of all government funds 
for the crop year 1941 not only those due plaintiffs , but also 
those due every other farmer in the county (App. 360-361, 
373-374) unless the pending action (this proceeding) was 
withdrawn (App. 361, 371). Thus, the previously militant 
plaintiffs (App. 367, 369) were so threatened with finan¬ 
cial (App. 360-362, 371) and criminal (App. 366, 371) com¬ 
plications as to be described by their attorney (without con¬ 
tradiction) as follows: * 

To be perfectly frank they [plaintiffs] were utterly 
threatened out of the law suit and I so advised them 
but they had seen the activities of Jackson on a former 
investigation of one of my clients and a neighbor of 
theirs which made them very apprehensive. (App. 
374.) 

* % 

Intervenors, who through their attorneys had been fol¬ 
lowing the case (App. 369), then filed a motion to intervene 
on behalf of themselves and all other cotton producers sim¬ 
ilarly situated (App. 214, 411). After this motion to inter- 
venue had been served and filed (App. 214-215; R. 3279) an 
unsuccessful attempt was made the same day (after the 
Court’s regular hours) to have the action dismissed by a 
Justice in chambers (App. 217). 

On December 18, 1941, intervention by R. H. Robinson 
was granted since neither plaintiffs nor defendants ob¬ 
jected (App. 220-221). Thereafter a hearing was held on 
a second motion to intervene and on the motion to dismiss 
which had been previously presented in chambers. Defen¬ 
dants opposed the second motion to intervene (R. 3247- 
3256) and strenuously supported the motion to dismiss (R. 
3266-3270). The District Court on March 17,1942, granted 
the second motion to intervene (App. 229) and overruled 
the motion to dismiss (App. 230). 
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Further prosecution of the case was then left to the in- 
tervenors (App. 969, 972; R. 483) who had filed complaints 
in intervention (App. 222-227, 231-236) incorporating by 
reference practically the identical allegations as those con¬ 
tained in plaintiffs’ complaint (App. 2-14). Separate an¬ 
swers (App. 238-345) were filed by each of the defendants 
to the two complaints filed by intervenors below after which 
the case came on for trial in the District Court. 

The case was heard by Mr. Justice Letts, who on March 
24,1943, decided in favor of defendants in an opinion (App. 
965-970) reported at 49 F. Supp. 366, 71 W. L. R. 521. The 
Court’s findings of fact and conclusions of law were filed 
on May 7, 1943 (App. 971-990) and the judgment of the 
Court (App. 990) was entered the same day. 

Intervenors filed their notice of appeal on June 4, 1943 
(R. 3219), in which they appealed on behalf of themselves 
and all other cotton producers similarly situated, including 
plaintiffs, pursuant to Rule 73 (a) of the Federal Rules of 
Civil Procedure and Rule 10 (a) of the General Rules of 
this Court. 


STATEMENT OF THE CASE. 

Plaintiffs and intervenors are citizens of the United 
States and severally reside in Alabama, Mississippi, Ar¬ 
kansas, or Arizona. During one or both of the crop years 
1934-35 and 1935-36, and in preceding crop years, they were 
all engaged in the production of cotton on their respective 
farms (App. 2, 117, 193, 383, 403, 406). 

Defendants are individuals who were employed by the 
United States during the aforesaid crop years, and they are 
sued in their individual capacities (App. 2-3, 193-194; Op. 
331). Throughout the years 1934 and 1935 and at the time 
this suit was commenced, defendant Wallace was Secretary 
of Agriculture, and as such, promulgated the regulations and 
controlled the funds sued for herein (App. 19, 777, 895,972). 
The defendant Davis was Administrator of the Agricultural 
Adjustment Act and a superior of the defendants Deal and 
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Payne (App. 42, 194, 777, 972). The defendant Payne was 
Comptroller of the Agricultural Adjustment Administra¬ 
tion and as such handled the funds received by defendant 
Deal (App. 65, 194, 747-748, 777, 788, 972). The defendant 
Deal was, and it is believed that he still is, the manager of 
the pool involved herein, and as such manager sold to 
plaintiffs and intervenors cotton tax exemption certificates 
which he had received under so-called trust agreements 
with various cotton producers (App. 63-66, 115, 193, 239, 
958, 960). The defendant Julian is and was the Treasurer 
of the United States and as such has or had custody of the 
funds received by defendant Deal (App. 201, 251, 973). It 
was originally conceded by the defendants that the United 
States has no proprietary interest in the action or the fund 
involved and that the suit is not one against the United 
States (App. 127, 131,195, 202, 203, 874, 877, 883, 886; Op. 
331-332). 

In 1934 Congress enacted the Bankhead Cotton Act 
(App. 51-60) under the terms of which there was levied a 
tax upon the ginning of cotton which was produced and 
marketed in excess of amounts allotted to the producer by 
the Secretary of Agriculture. The tax was fifty per cent 
of the value of the cotton, but not less than five cents per 
pound (App. 52). 

The Act fixed the total amount of cotton which could be 
marketed tax free during the crop year 1934-35 at 10,000,000 
bales (App. 52) and provided that the Act could be extended 
by the President (App. 51). This was done and the amount 
of cotton exempted from tax in the crop year 1935-36 was 
fixed at 10,500,000 bales (App. 120-121,243). The defendant 
Wallace as Secretary of Agriculture, in accordance with 
the provisions of the Bankhead Act, allocated to each cot¬ 
ton producing state and county a fixed proportion of the 
total tax-free cotton, and he likewise divided the county 
total among individual producers of cotton. He then issued 
to producers applying therefor cotton tax exemption cer¬ 
tificates in an amount equivalent to such producer’s allot¬ 
ment (App. 965-966). 
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The Act required that each bale of cotton have attached 
to it a “bale tag” before it could be sold or transported 
(except for storing) beyond the boundaries of the county 
(App. 57). Bale tags were issued to the various ginners 
of cotton by the Collectors of Internal Revenue in the re¬ 
spective districts (App. 377, 379, 404-405; R. 1439, 1444, 
1480) and the ginners acted as agents of the Collectors in 
administering the Bankhead Act and making collections un¬ 
der it (App. 377-378, 382, 404, 871, 899-900). 

To secure a bale tag for his cotton, a producer had to 
deliver to the ginner cotton tax exemption certificates cov¬ 
ering the amount of cotton ginned or pay in money the gin¬ 
ning tax of not less than fifty per cent of the value of his 
cotton (App. 8, 123-124, 199, 379). If a producer 
neither surrendered tax exemption certificates nor 
paid the tax in money, the ginner was required to at¬ 
tach a “lien tag” to the bale of cotton which showed that 
the United States had a prior lien on the cotton for the 
amount of the tax (App. 53, 404). Severe penalties were 
imposed for any violation of the provisions of the Act (App. 
58, 405). 

The act also provided that the tax exemption certificates 
should be transferable in such manner as the Secretary of 
Agriculture might prescribe (App. 56). In 1934 Secretary 
Wallace created the “National Surplus Cotton Tax-Exemp¬ 
tion Certificate Pool” and the defendant E. L. Deal was 
appointed “Certificate Pool Manager” (App. 727-728, 892, 
976). The regulations provided that the certificates were 
transferable only through the Pool or through the county 
office (App. 36-38,148; 892, R. 2455) of the local Assistant 
in Cotton Adjustment who was constituted an agent and 
assistant of the defendant Deal (App. 37, 42, 725, 739, 741, 
896). Under either means of transfer the Assis¬ 
tant in Cotton Adjustment issued new certificates di¬ 
rectly to the purchaser at a fixed rate of 4 or 5 cents per 
pound (depending on the date of the transaction) and dated 
the newly issued certificates on the date of purchase (App. 
38, 43, 892). 
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Pursuant to the regulation those producing less cotton 
than the amount allotted to them (hereinafter referred to 
as “underproducers”) were permitted to surrender their 
unused cotton tax exemption certificates to be sold for them 
in the national pool. They did so by executing trust agree¬ 
ments in -which they individually appointed the defendant 
Deal as their trustee to sell the certificates so surrendered 
and to account to them for the proceeds of the sale less 
certain expenses (App. 63-66, 115, 958, 960). The trust 
agreements provided that “all funds received by the man¬ 
ager [Deal] as such, in the course of the operation of the 
pool, shall be deposited with the Treasurer of the United 
States * • * under a special symbol number” (App. 65). 

When the National Pool was first created (in 1934) the 
exchange price of exemption certificates was fixed by Wal¬ 
lace at 4 cents per pound (App. 199, 872, 890, 893; R. 2457). 
This price was continued until June 18, 1935, when it was 
raised to 5 cents per pound (App. 872). To obviate ac¬ 
counting difficulties which this change in price would create 
in the 1934 certificates, Wallace set up a new accounting 
structure and called it the “Special Pool” (App. 147-148, 
898). The original pool (National Surplus Cotton Tax- 
Exemption Certificate Pool; App. 892; R. 2456) was con¬ 
tinued to take care of the accounting for the 4 cent certifi¬ 
cates (App. 145, 147-148) but was thereafter referred to as 
the “Surplus” pool or the “1934 Pool”. Deal was also 
Pool Manager of the Special Pool without re-appointment 
(App. 976) and the same organization—from Wallace, 
Davis, Payne, Julian, and Deal down to the Assistants in 
Cotton Adjustment in the county local offices—functioned 
the same under the Special Pool as under the National 
(1934) Pool (App. 147-149, 777, 874, 886). Any unsold cer¬ 
tificates in the National Pool were transferable into the 
Special Pool if the producer desired (App. 147, 616). 

Through the Special Pool, defendants Wallace, Davis, 
Payne, Julian, and Deal continued the pool operations as 
before, the only material difference being that they sold a 
Special Pool Certificate for 5 cents per pound instead of a 
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National Pool Certificate for 4 cents per pound (App. 
872, 874). 

On October 21, 1935, the price of exemption certificates 
was again changed—back to 4 cents per pound (App. 872). 
This again necessitated a change in the accounting struc¬ 
ture of the Pool and again Secretary Wallace, by regula¬ 
tion, created the “ National Surplus Cotton Tax-Exemption 
Certificate Pool (referred to as the “1935 Pool”) (App. 
41-44). The old pool organization continued to function the 
same as under the first pool and the Special Pool; Deal con¬ 
tinued to serve under the original appointment made Sep¬ 
tember 5, 1934 (App. 976); but new accounting had to be 
created again because of the change in price of the certifi¬ 
cates (App. 898). The producer again had the right to 
transfer his unsold certificates in the prior two pools to the 
new pool (App. 744-745). 

The change in the price of cotton caused the change in 
ginning tax and, therefore, the price of exemption certifi¬ 
cates and the change in the price of exemption certificates 
necessitated separate pool designations in order to make 
proper accounting (App. 872, 898). 

In the crop years 1934-35 and 1935-36 plaintiffs and in- 
tervenors each applied for an allotment of tax exemption 
certificates and each was allotted certificates covering an 
amount of cotton equal to approximately sixty per cent of 
his cotton production during the so-called base years 1928 
to 1932, inclusive (App. 384, 394, 396, 400, 448, 460, 466; 
R. 1456, 1554,1573, 1597,1600, 1603, 1608,1609,1628, 1636, 
1847, 1854, 1888, 2139, 2152, 2167, 2191, 2199). During the 
crop years involved, however, each produced cotton in ex¬ 
cess of his allotment (App. 355, 384, 394, 396, 401, 468). It 
was necessary for each of them to market this excess cotton 
in order to realize the fruits of his labors and to pay his 
debts (App. 355, 385, 409; R. 1479). 

Under the provisions of the Bankhead Act and the Regu¬ 
lations, plaintiffs and intervenors could either pay the tax 
on their excess production (amounting to fifty per cent of 
its value) or they could discharge this tax liability with 
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exemption certificates purchased from one of the pools (at 
about forty per cent of the value of their excess cotton) 
(App. 8,123-124,198, 379). To avoid paying the higher tax, 
plaintiffs and intervenors purchased certificates from the 
pool managed by Deal. These purchased certificates were 
paid for by checks made payable to “E. L. Deal, Certificate 
Pool Manager,’’ or “Certificate Pool Manager” (App. 43, 
148, 201, 244, 355-356, 373, 412, 417, 519, 739, 742, 833, 893, 
975) in accordance with instructions given to plaintiffs 
and intervenors (App. 412), and upon receipt of these checks 
the pool representatives (App. 896) delivered the pur¬ 
chased certificates (App. 977, 979-980, 981). 

The following schedule sets forth the names of the plain¬ 
tiffs and intervenors, the crop years involved, the pools from 
which they purchased certificates, the pounds of cotton for 
which certificates had to be purchased, and the amount paid 
* by each for such purchased certificates: 
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The foregoing amounts were paid under threats of pen¬ 
alties, fines, and imprisonment (App. 58), which amounted 
to a taking of money by defendants from plaintiffs and 
intervenors under duress and coercion (Op. 334). Plaintiffs 
and intervenors used substantially all of the purchased 
certificates to secure bale tags for the cotton pro¬ 
duced by them in excess of their sixty percent allotments 
(App. 355, 396, 414; R. 1458, 1465-1466, 1479). 

The checks used by plaintiffs and intervenors to pay for 
their purchased certificates were sent by the pool repre¬ 
sentatives (the Assistants in Cotton Adjustment; App. 896) 
to Washington, D. C., and received by Deal (App. 43, 129, 
506, 741, 743, 877, 893). The checks were then endorsed 
“Pay to the order of The Treasurer of the United 
States, [signed] E. L. Deal, Certificate Pool Manager”, 
and were thereafter transmitted through Payne to Julian 
and deposited in the Treasury of the United States as 
“contributed trust funds” in one of the three accounts cor¬ 
responding with the three aforesaid pools. (App. 239, 244, 
603-605, 612, 618, 748, 833, 843-867, 874, 877, 883,978.) The 
last two pools were before this Court on the first appeal 
(App. 124-126) and all three are now before the Court 
(App. 979, 980, 982). The trust agreements executed by 
the under producers are admittedly “similar in all material 
respects” for each pool (App. 63-66,115,126, 200, 747, 886, 
874, 958-959, 960-961) and certificates issued in 1934 could 
be sold under trust agreements issued in connection with 
the Special or 1935 Account (App. 147-148). Likewise, cer¬ 
tificates sold from any of the three pools could be used to 
market cotton produced in either the crop year 1934-35 or 
1935-36 (App. 148). Furthermore, certificates unsold by 
one account could be transferred to another account (App. 
147, 744-745). 

The pertinent receipts and balances of each pool account 
are as follows: 
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Account Account Account 
No. 8530.195 No. 8530.198 No. 8530.190.5 
(1934 Pool) (Special Pool) (1935 Pool) Total 


1. Total Receipts prior 

to January 31,1936 $16,010,187.69 $2,711,371.34 $2,901,9S8.75 

$21,623,547.78 

2. Amount disbursed 
prior to January, 31, 

1936 15,975,351.70 

565,822.34 

None 

16,541,174.04 

3. Balance in Treasury 
on January 31,1936 

34,835.99 

2,145,549.00 

2,901,988.75 

5,082,373.74 

4. Amounts covered 
into Treasury after 
January 31,1936 

132.95 

143.35 

799,194.79 

799,471.09 

5. Total of lines 

3 and 4 

34,968.94 

2,145,692.35 

3,701,183.54 

5,881,884.83 

6. Amounts disbursed 
since January 31,1936 

3,487.45 

2,123,277.91 

3,639,013.53 

5,765,818.89 

7. Present Balance in 
Treasury (line 5 minus 
line 6) 

31,481.49 

22,414.44 

62,170.01 

116,065.94 

(App. 497, 501-502, 733 

, 843-867, 

985-988.) 




The District Court sustained defendant’s motion to dis¬ 
miss the complaint of plaintiffs (App. 181-182,188) and on 
appeal from that action this Court held for plaintiffs. On 
the trial on the merits the District Court, on the same mate¬ 
rial facts which were before it the first time, again held for 
defendants (App. 965-970). 

STATUTES AND REGULATIONS INVOLVED. 

The statutes involved are the so-called Bankhead Cotton 
Act; the Second Deficiency Appropriation Act, Fiscal Year 
1938; and the Permanent Appropriation Repeal Act, 1934. 

The Regulations involved are those issued by the Depart¬ 
ment of Agriculture pursuant to the provisions of the Bank- 
head Cotton Act and Treasury Regulations 84. The latter 
is set out in full in the Joint Appendix (App. 67-114) and 
the pertinent parts of the regulations of the Department of 
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Agriculture are also set forth in the Joint Appendix (App. 
15-50, 147-149, 891-895). 

The Bankhead Cotton Act (Act of April 21, 1934, c. 157, 

48 Stat. 598, amended 48 Stat. 1184, 49 Stat. 776, repealed 

49 Stat. 1106) and the amendments to it are set forth on 
pages 51 to 60 of the Joint Appendix. 

The pertinent parts of the Second Deficiency Appropria¬ 
tion Act, Fiscal Year 1938 (Act of June 25,1938, c. 681, 52 
Stat. 1114, 1150-1151) are set forth in Appendix A, infra, 
pages 46 to 48. 

The pertinent parts of the Permanent Appropriation 
Repeal Act, 1934 (Act of June 26,1934, c. 756, § 20, 48 Stat. 
1224, 1233; U. S. C., Title 31, § 725s) are also set forth in 
Appendix A, infra, pages 48 to 50. 

STATEMENT OF POINTS. 

The points on which appellants rely are: 

The District Court erred in failing to find the bal¬ 
ances in the pool accounts on January 31,1936, and the 
amounts paid into the pool accounts after January 31, 
1936. 

The District Court erred in failing to follow “the 
law of the case. ,, 

The District Court erred in making findings of fact 
contrary to the facts as admitted by defendants. 

The District Court erred in failing to receive in evi¬ 
dence intervenors ’ offer of a copy of the Hearings be¬ 
fore a Senate Subcommittee in which the defendants 
make certain admissions. 

The District Court erred in finding and holding that 
the payments made by plaintiffs and intervenors were 
commingled with the moneys of the United States. 

Even if certain of these payments had been “com¬ 
mingled with the moneys of the United States,” the 
District Court erred in denying recovery to S. Carl 
Miller on his payment of $784.00 which was not found 
to have been covered into the Treasury of the United 
States until three months after January 31,1936. 

The District Court erred in holding that the Perma¬ 
nent Appropriation Repeal Act did not appropriate 
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trust funds for the beneficial owners of the trust when 
the express trust fails. 

The District Court erred in holding that it was with¬ 
out power to compel a restoration of the trust res. 

The District Court erred in finding as facts payments 
received by certain of the plaintiffs and intervenors 
under other agricultural programs. 

The District Court erred in holding that the state¬ 
ment of defendants in response to intervenors’ request 
for admissions was a sufficient denial. 

The District Court erred in failing to find and hold 
for plaintiffs and intervenors in the amounts of 
their respective claims. 

The District Court erred in failing to enter an inter¬ 
locutory judgment and in failing to provide a reason¬ 
able time in which other members of the class might 
prove their respective claims. 

The District Court erred in failing to award counsel 
fees to attorneys for intervenors. 

The District Court erred in failing to hold that the 
defendants are liable for: (1) the present balance in 
the pool accounts; (2) all amounts received by them 
after January 31,1936; (3) the balance in the pool ac¬ 
counts on January 31, 1936, including all amounts re¬ 
ceived thereafter; and (4) the entire amount received 
by them and deposited in the pool accounts. 

The District Court erred in failing to give judgment 
for plaintiffs and intervenors as prayed for in their 
respective complaints. 

SUMMARY OF ARGUMENT. 

When the case was before this Court on the prior appeal 
the material facts were all admitted—including the pay¬ 
ments made by plaintiffs for tax-exemption certificates, the 
depositing of the money in a “special account in the Treas¬ 
ury”, and the disbursement of the fund following the com¬ 
mencement of this suit. This Court then held for the plain¬ 
tiffs as a class. Since the same material facts were estab¬ 
lished at the trial below—including the payments made by 
plaintiffs for tax-exemption certificates, the depositing of 
the money in a special account in the Treasury”, and the 
disbursement of the fund following the commencement of 
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this suit—the District Court in dismissing the action failed 
to follow “the law of the case”. 

Since defendants in this and other legal proceedings and 
before a Senate Committee have repeatedly prevented 
members of the class from recovering from the United 
States their payments for tax-exemption certificates by ad¬ 
mitting that they have control of the fund and that the 
United States has no interest in the fund, they should not 
now, under principles of estoppel by judicial record, be 
heard to deny that they control the fund and to assert that 
such control is in the United States. 

In any event the evidence shows that some $799,000 was 
in the hands of these defendants at the time this suit was 
instituted and that such amount was not covered into the 
Treasury of the United States until several months after 
defendants were on notice that they would be held person-' 
ally liable if the funds were disbursed and it was finally 
held that plaintiffs were entitled to recover. Since the de¬ 
fendants, after notice, put this $799,000 in the Treasury 
and thereafter disbursed it to the detriment of the plain¬ 
tiffs they cannot escape liability for “taking the law into 
their own hands”. 

ARGUMENT. 

The foregoing statement of points on appeal furnishes 
the basis for the following argument: 

The District Court Erred in Failing to Find the Balances in 
the Pool Accounts on January 31,1936, and the Amounts 
Paid Into the Pool Accounts After January 31,1936. 

The Court below included in its findings of fact the total 
receipts of the pool accounts amounting to approximately 
$22,000,000 (App. 985-987) and the present balance in these 
accounts of approximately $116,000 (App. 985-987). It 
failed, however, to show the balances as of January 31, 
1936, and the receipts after said date. Those amounts are 
as follows: 
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Pool Account No. Amount 

Balance as of Jan. 31, 1936 8530.195 (1934) 34,835.99 

Balance as of Jan. 31, 1936 8530.198 (Special) 2,145,549.00 

Balance as of Jan. 31, 1936 8530.190.5 (1935) 2,901,988.75 

Received after Jan. 31, 1936 8530.195 (1934 132.95 

Received after Jan. 31, 1936 8530.198 (Special) 143.35 

Received after Jan. 31, 1936 8530.190.5 (1935) 799,194.79 


(App. 497, 501-502, 567, 773, 843-867) 

These findings are of paramount importance for three 
reasons. 

First, the case of United States v. Butler, 297 U. S. 1, 56 
S. Ct. 312, was decided on January 6, 1936, in which the 
Agricultural Adjustment Act of 1933 was held to be uncon¬ 
stitutional. As a result of this, and as this Court has al¬ 
ready held (Op. 330), the satellite Bankhead Act also fell. 
Defendants must then have known that further actions by 
them would be without any authority in law under the Bank- 
head Act. 

Secondly, this suit was filed and service had on each of 
the defendants a few days before January 31, 1936 (App. 
116), as a result of which each of them was on notice that 
plaintiffs as a class were claiming an interest in the fund. 

Thirdly, defendants after January 31, 1936, but before 
any further distributions had been made, were put on notice 
by letters from plaintiffs’ attorneys that they as defendants 
herein would be held personally liable if the funds were dis¬ 
bursed and plaintiffs as a class prevailed on appeal (App. 
836-837). 

Since defendants did not interplead the fund, but elected 
to take the law into their own hands by distributing these 
funds with full knowledge of the active claims of adverse 
parties, it becomes very material to know the extent of the 
receipts and disbursements at and after the date when the 
defendant stakeholders had notice of the claims of adverse 
parties. 

Two of these pool accounts—the 1935 and the Special (for 
1934 certificates; App. 147) were before this Court on the 
first Appeal (App. 124-126), and all three pool accounts 
were before the District Court at the trial (App. 979, 980, 
982). Since neither this Court nor the District Court has 
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made any distinction between the three so-called pools in its 
discussion of the case, and since one member of the 1934 
pool, “R. H. Robinson suing on behalf of himself and other 
cotton producers similarly situated” was allowed to in¬ 
tervene without objection by defendants (App. 220-221), 
it is believed that the class consists of all those over pro¬ 
ducers who have purchased certificates from E. L. Deal. 

The District Court Erred in Failing to Follow “the Law 

of the Case”. 

At the outset it should be noted that the decision of this 
Court on the first appeal was based primarily on the com¬ 
plaint (App. 2-116) and the admissions with regard thereto 
contained in the Return to the Rule to Show Cause (App. 
117-134). In fact this Court quoted (Op. 331) part of the 
Return upon which it relied. The first appeal, therefore, 
is similar to one based on a motion for summary judgment 
or on a directed verdict in either of which instances a num¬ 
ber of the allegations of fact have been established. It 
necessarily follows that the prior decision in this case goes 
considerably farther than merely holding that the naked 
complaint states a cause of action. It seems obvious, there¬ 
fore, that the decision on the first appeal is “the law of the 
case” unless there is a material variance between the facts 
before this Court on the two appeals. There is no material 
variance. 

Since the Answer to the plaintiffs’ complaint (App. 193- 
207) contains almost the exact language of the Return to 
the Rule to Show Cause (App. 117-134), it is apparent that 
insofar as those pleadings contain admissions of fact, the 
same general facts are now again before this Court. 

Thus, the facts alleged in paragraphs 1 to 6 of plaintiffs’ 
complaint (App. 2-3) were admitted on the first appeal 
(App. 117-118); were admitted in the Answer to the plain¬ 
tiff’s complaint (App. 193-194); were incorporated by refer¬ 
ence by intervenors (App. 224-225, 234); and were again 
admitted (App. 238-241, 293-296), 4 except that at the time 

4 The answers of the defendants to the complaints of intervenors being sub¬ 
stantially the same references herein are made only to the answers of the de¬ 
fendant Deal. 
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of this last admission three of the defendants no longer 
held the same official position that they held when the suit 
was brought (App. 972-973). 5 

Paragraphs 7 to 10 of plaintiffs’ complaint (App. 3-6) 
deal with the enactment and operation of ‘the Bankhead Act 
and with the regulations issued pursuant thereto. The Act, 
the regulations, and the trust agreements signed by under- 
producers (App. 15-115) were admittedly before this Court 
on the first appeal (App. 119) and are again admittedly 
before this Court (App. 195, 197, 239, 242, 294, 297). 

This Court may take judicial notice of most of the allega¬ 
tions in paragraph 11 (App. 6), but they are admitted in 
substance both in the Return to the Rule to Show Cause 
(App. 120-121) and in the Answer to plaintiffs’ complaint 
(App. 196). 

In paragraphs 12 and 13 (App. 6) it is alleged that plain¬ 
tiffs were engaged in the production of cotton and were 
allotted so much tax free cotton. The evidence shows that 
they were so engaged as to both allegations (App. 352, 394, 
396, 400; R. 1454-1455, 1465) and so were the intervenors 
(App. 383, 406, 411-412). It is further alleged that they 
produced cotton in excess of their respective allotments, 
which they did (App. 355, 394, 397, 401), and so did the 
intervenors (App. 384, 407, 413-414); and that unless they 
w*ere permitted to market such excess production they would 
be deprived of the fruits of their labor, which was true as to 
plaintiffs (App. 355; Op. 334-335) and also as to the inter¬ 
venors (App. 385, 408). 

Paragraphs 14, 15, and 16 (App. 6-8) are recitals with 
reference to the regulations of the Secretary of the Treas¬ 
ury and the Secretary of Agriculture. Correct copies of 
both sets of regulations were admittedly (App. 119, 121- 
122) included in the record on the first appeal and are now 
admittedly before the Court (App. 15-62, 67-114). 

3 Since the defendants are sued individually (Op. 331), this exception is 
immaterial and was held to be so by the District Court on October 14, 1941, 
when it denied three motions to dismiss as to these defendants, and again on 
March 17, 1942, when it granted a second motion to intervene despite the 
argument of the defendants that the action had abated because three of the 
five defendants no longer held their original offices (App. 213-214, 229; B. 
270-281, 3248). 




21 


In paragraphs 17 to 20 (App. 8-9) the payments made by 
the plaintiffs are set forth. Such payments were admitted 
on the first appeal (App. 124-127) and are now established 
(App. 977-978). Intervenors made similar payments which 
were alleged (App. 222, 224, 232) and proved (App. 980- 
982). In admitting the payment o* plaintiff Ward, de¬ 
fendants in their Return to the Rule to Show Cause alleged 
such payment went into the special pool account. This was 
before the Court on the first appeal (App. 125-126) and was 
proved at the trial (App. 979). The defendants denied that 
the payments were made under duress as alleged (App. 
124-127), but this question was determined against them on 
the first appeal (Op. 333-334). 

Paragraph 21 of plaintiffs’ complaint (App. 9) alleges 
the existence of the class and an estimate of the balance in 
the pool account at the time this suit was brought. This 
Court has determined the proceeding to be a class action 
(Op. 332) and other members of the class have been per¬ 
mitted to intervene (App. 220-221, 229), one without ob¬ 
jection by defendants (App. 220-22). It was admitted on 
the first appeal that the money in the pool exceeded $3,500,- 
000 (App. 187) and this has been proved (App. 985-988). 

It was alleged in paragraph 22 (App. 9) of the plaintiffs’ 
complaint that defendant Deal had deposited money re¬ 
ceived from plaintiffs and other members of the class with 
the Treasurer of the United States. This was admitted by 
the Return to the Rule to Show Cause (App. 127); the 
Answer to plaintiffs’ complaint (App. 201); and the An¬ 
swers to the Complaints of Intervenors (App. 243-244); and 
has now been proved (App. 985-988). There is, therefore, 
nothing new before the Court in this respect. It was also 
alleged in paragraph 22 that the fund was about to be dis¬ 
bursed and such disbursement was admitted on the first 
appeal (Op. 330, footnote 2) and has now been established 
(App. 985-988). 

Paragraphs 24 to 27 and 29 (App. 9-13) are primarily 
legal conclusions which have been answered by the first 
appeal of this case. 
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In paragraph 28 (App. 12) plaintiffs allege that this is 
not a suit against the United States. Intervenors made the 
same allegation (App. 225, 234-235). The Return to the 
Rule to Show Cause not only admitted, but also stressed, 
this allegation (App. 131). This Court on the first appeal 
determined this to be a fact (Op. 331) with one Judge ex¬ 
pressly questioning this allegation (Op. 335) and the alle¬ 
gation was again admitted in the answer to plaintiffs’ com¬ 
plaint (App. 203-204). 

In view of the identity of all material facts on the two 
appeals, it is submitted that the District Court erred in 
denying recovery to the Plaintiffs and Intervenors since 
the prior determination by this Court is now “the law of 
the case”. Obviously the District Court erred in failing to 
follow the previous holding of this Court. Near the end 
of its opinion on the first appeal this Court discussed the 
liability of the defendants as follows: 

* * * when payment for them [tax exemption certifi¬ 
cates] was exacted by coercion, the law implied a prom¬ 
ise to make restitution and both the agent and the 
principle are liable on that promise. And so when 
Deal, acting under an invalid law, coerced payment for 
the certificates, we think it is well settled that a suit 
may be sustained against him to recover back money 
which he has in his possession and to w T hich his prin¬ 
cipal has no legal claim. (Op. 335.) 

“The law of the case” rule has long been recognized and 
followed in this and other jurisdictions. In District of Co¬ 
lumbia v. Brewer, 32 App. D. C. 388, the rule was applied 
even though the Supreme Court of the United States, in 
deciding another case between the dates of the first and 
second Brewer appeals, held the rule established by the 
Court of Appeals in the first Brewer appeal to be erroneous. 

A similar situation was presented in Thompson v. Park 
Savings Bank, 68 App. D. C. 272, 96 F. 2d 544, only in that 
case the prior appeal had established the nonliability of the 
bank’s directors for certain funds. When the same issue 



23 


was presented on a second appeal, the Court disposed of it 
summarily as follows: 

The nonliability of the directors for deposits made 
after August 30, 1929, having been decided on the for¬ 
mer appeal, is now the law of the case, * * *. 

To the same effect are: American Engineering Co. v. Met¬ 
ropolitan By-Products Co., 2 Cir., 280 F. 677; Claiborne- 
Reno Co. v. E. I. du Pont de Nemours & Co., 8 Cir., 77 F. 2d 
565; Anchor Stove <& Range Co. v. Rymer, 6 Cir., 97 F. 2d 
689, cert. den. 305 U. S. 653; H. P. Coffee Co. v. Reid, Mur¬ 
doch & Co., 8 Cir., 60 F. 2d 387; 5 C. J. S., Appeal and 
Error, § 1964, p. 1499. 

While the foregoing cases refer to a second consideration 
of the same question by an appellate court, it is well estab¬ 
lished that “the law of the case” rule applies with even 
greater force when the proceeding is remanded to the trial 
court. Pottsville Broadcasting Co. v. Federal Communica¬ 
tions Commission, 70 App. D. C. 157,105 F. 2d 36, reversed 
on other grounds, 309 U. S. 134,140, 60 S. Ct. 437. As was 
said in Munro v. Post, 2 Cir., 102 F. 2d 686, 688: 

The quoted phrase [law of the case], when used to 
express the duty of a lower court to follow what has 
been decided by a higher court at an earlier stage of the 
case, applies to everything decided, either expressly or 
by necessary implication. 

It seems obvious, therefore, that the trial court erred in 
denying recovery to plaintiffs and intervenors, unless there 
was a substantial variation in the facts. The Court, there¬ 
fore, attempted to bolster its decision by finding such a 
variation in facts when actually none exists. 
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The District Court Erred in Making Findings of Fact Con¬ 
trary to the Facts as Admitted by Defendants. 

The District Court Erred in Failing to Receive in Evidence 
Intervenors’ Offer of a Copy of the Hearings Before a 
Senate Subcommittee in Which the Defendants Make 
Certain Admissions. 

The District Court Erred in Finding and Holding that the 
Payments Made by Plaintiffs and Intervenors Were 
Commingled With the Moneys of the United States. 

Even if Certain of These Payments Had Been “Commingled 
With the Moneys of the United States,” the District 
Court Erred in Denying Recovery to S. Carl Miller on 
His Payment of $784.00 Which Was Not Found to Have 
Been Covered Into the Treasury of the United States 
Until Three Months After January 31,1936. 

The court below included in its findings of fact the follow¬ 
ing (App. 989): 

All money received from plaintiffs and intervenors 
and other producers, as hereinbefore found, was com¬ 
mingled with the moneys of the United States and was 
. and is subject to withdrawal only as appropriated by 
Congress. The evidence discloses that there is no fund 
in the hands of the defendants nor held in the treasury, 
over which the defendants as individuals have any con¬ 
trol, neither was there any such fund at the time of or 
since the commencement of this suit. 

The first thought that follows such a finding is to ask (as¬ 
suming the finding to be correct) by what authority the de¬ 
fendants placed this money beyond their control—partic¬ 
ularly Miller’s $784.00 which Deal received (App. 298-299, 
833) and which the trial court found to have been covered 
into the Treasury of the United States on April 30, 1936 
(App. 981, footnote; 984-985), three and a half months after 
the Butler decision, three months after the present suit was 
filed, and one month after plaintiffs’ counsel had advised 
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defendants that defendants would be held personally liable 
if a final judgment was rendered for plaintiffs and defen¬ 
dants did not have the money to pay it (App. 835-840). 

To say that a trustee, having knowledge of adverse claims 
against the trust res, may escape liability by placing the res 
beyond his control is indeed novel. Furthermore, it is con¬ 
trary to this Court’s holding on the first appeal that 

• • * it is settled law that, if money is illegally de¬ 
manded hnd received by an agent, he cannot exonerate 
himself from personal responsibility by paying it over 
to his principal when he has notice not to pay it over. 
(Italics supplied; Op. 335.) 

Cf. United States v. Klein, 3 Cir., 106 F. 2d 213, cert. den. 
308 U. S. 618. 

The trial court’s finding, however, is not supported by the 
evidence and is improper under “the law of the case”. In 
paragraph 22 of their complaint (App. 9) plaintiffs alleged 
that Deal had deposited the money he received as Certificate 
Pool Manager “with the defendant Treasurer under a 
special symbol number.” This was admitted in the Return 
to the Rule to Show Cause as follows (App. 127): 

* * * defendants admit that defendant Deal, as Man¬ 
ager of said Pool, has deposited with the Treasurer of 
the United States, for collection and custody, the funds 
received into said Pool on account of the sale of exemp¬ 
tion certificates from said Pool, and that such deposit 
account is made under special symbol number and is 
readily identifiable. Defendants allege * * * that the 
United^ States has no interest in said fund or any part 
thereof, except as custodian . (Italics supplied.) 

No changes have been shown since 1936 in either the Con¬ 
stitution of the United States or the Statutes governing 
appropriations and withdrawals from the Treasury of the 
United States. This question of possession or control of 
the funds was, therefore, in the case on the first appeal and 
is not properly in the case thereafter. Any doubt that this 
question was considered on the prior appeal is quickly dis- 
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pelled by the second paragraph of the vigorous dissenting 
opinion (Op. 335) which argues that the money is in the 
Treasury of the United States and, therefore, cannot be 
reached. 

A similar situation was considered in Claiborne-Reno 
Co. v. E. I. DuPont DeNemours & Co., 8 Cir., 77 F. 2d 565, 
where the Court expressed this rule as follows: 

True, the point * * * was not on the former trial below 
or on the hearing in this court then stressed with the 
vehemence now here present. But it was in the case. 
If it was not then so prominently put forward as to 
attract the attention of this court and demand specific 
treatment, those things do not detract one iota of vigor 
from the law of the case rule, for, if this court had over¬ 
looked the potency of the point, in the opinion filed the 
matter should have been called to its attention by a mo¬ 
tion for a rehearing. (Italics supplied.) 

See also: American Engineering Co. v. Metropolitan By- 
Products Co., 2 Cir., 280 F. 677. 

It is, however, unecessary to rest the argument solely on 
the law of the case, for an examination of the evidence of¬ 
fered at the trial shows clearly that the finding is not sup¬ 
ported by substantial evidence. 

It is, of course, well established that an appellate court 
may review and set aside findings which are contrary to- 
the admitted facts or are merely conclusions of the wit¬ 
nesses. 6 The evidence on this question before the District 
Court was abundant and fundamentally consistent. Fur¬ 
ther, the defendants did not appear to testify and a substan¬ 
tial amount of the evidence offered by intervenors on this 
point was documentary. There is, therefore, no question of 
weighing the credibility of witnesses whose testimony is 
conflicting, and this Court can examine the written admis¬ 
sions made by the defendants and draw its own conclusions 
therefrom. 

« Kuhn v. Princess Lida of Thurn and Taxis, 3 Cir., 119 F. 2d 704; United 
States v. South Georgia By. Co., 5 Cir., 107 F. 2d 3; United States v. Mitchell, 
8 Cir., 104 F. 2d 343; State Farm Mut. Automobile Ins. Co. v. Bonacci, 8 dr. 
Ill F. 2d 412. 
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The evidence shows that the money involved in the pool 
accounts was deposited pursuant to and ipso facto appro¬ 
priated by § 20 of the Permanent Appropriation Repeal 
Act, 1934 (App. 731, 977; infra, pp. 48-52). It might, there¬ 
fore, be well at the outset of a discussion of this evidence 
to set forth definitions of the funds with which Congress 
was dealing in enacting this legislation. Thus, these funds 
at that time were defined as follows: 

(a) General fund. —The working fund of the Treas¬ 
ury into which is paid all general revenues and other re¬ 
ceipts of the Government, not specifically dedicated, 
to be available for appropriation for general expendi¬ 
tures of the Government. 

(c) Trust funds. —Funds composed of nonpublic 
moneys coming into the hands of the United States as 
trustee for use as provided in the trust for a public 
purpose or for private purposes in accordance with the 
provision of the trust. 

(d) Contributed funds. —A type of trust fund com¬ 
posed of moneys contributed from any non-Federal 
source for expenditure by the United States or an 
officer of the United States for a purpose provided by 
law for the acceptance of such funds. Sometimes 
“quasi-trust” in character where the purpose of the 
contributed fund is left to the discretion of the donor. 7 

There was received in evidence (App. 555-557) the Re¬ 
turn to the Rule td Show Cause (App. 117-134), which was 
sworn to by defendant Deal and which contains the follow¬ 
ing admissions (App. 127, 131) regarding the deposit of 
these funds with the Treasurer of the United States “for 
collection and custody”: 

• * • defendants admit that defendant Deal, as Manager 
of said Pool, has deposited with the Treasurer of the 
United States, for collection and custody, the funds re- 

i Appendix B of the Hearing before the Subcommittee of House Committee 
on Appropriations in charge of Permanent Appropriations, 73d Cong., 2d Sess., 
p. 961. In its Report No. 1414, p. 2, the Committee called the attention of 
Congress to this Appendix. 
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ceived into said Pool on account of the sale of exemp¬ 
tion certificates from said Pool, and that such deposit 
account is made under special symbol number and is 
readily identifiable. Defendants allege • * • that the 
United States has no interest in said fund or any part 
thereof , except as custodian. (Italics supplied.) 

* * # defendants admit that the amounts paid into said 
Pool through defendant Deal as trustee of said fund 
were not paid to any collector of internal revenue and 
were not paid to the United States. Defendants admit 
that plaintiffs have no remedy for, or right to, the re¬ 
turn to the plaintiffs by the United States or by any col¬ 
lector of internal revenue of any part of said payments, 
and allege that said payments have no connection with 
and form no basis for any claim against the United 
States or any agent of the United States in his capacity 
as such agent, but that said payments were in sub¬ 
stance payments between private parties in a matter 
involving the transfer of property in ivhich the United 
States Government had and has no proprietary in¬ 
terest. (Italics by defendants.) 

There was also received in evidence (App. 557-558) the 
Answer of defendants to plaintiffs’ complaint (App. 193- 
213) which also was sworn to by defendant Deal (App. 206) 
and which also contained the same admissions in substan¬ 
tially the same language as those just quoted above. (App. 
201-202, 203.) 

Certainly these admissions established the status of the 
fund so far as the plaintiffs were concerned. Since inter- 
venors were unquestionably members of the same class, 
they were before the Court from the beginning of the suit 8 
and entitled to the benefit of these admissions. 

This Court has previously held “that where a fact is 
averred in a bill, and admitted by the answer, the admission 
is conclusive against the defendant, and evidence tending 
to dispute it should not be considered.” Nichols v. BeaX- 
mear, 36 App. D. C. 352, Alfred Richards Brick Co. v. Trott, 

8Rule 23 (a), Federal Rules of Civil Procedure; Piccard v. Sperry Cor¬ 
poration, D. C. N. Y., 36 F. Supp. 1006, affirmed 2 Cir., 120 F. 2d 328. 



29 


23 App. D. C. 284.® This principle, of itself, would appear 
to preclude a finding by the District Court in any way con¬ 
trary to said admissions. 

There is, however, more evidence. 

When a previous effort was made (on the same theory 
as that suggested by the above finding of the District Court) 
to recover some of this money from the United States by a 
suit in the Court of Claims, defendant Deal executed an 
affidavit which the litigants in the Court of Claims stipu¬ 
lated might be considered as his testimony (App. 869-870). 
This affidavit was received in evidence in the present pro¬ 
ceeding (App. 827-828). It states in part: 

The moneys collected by the pools belonged to, and 
were distributed to, the cotton farmers who had placed 
their surplus certificates therein for disposition, after 
deducting a small amount for the administrative ex¬ 
penses of the pool. Although remittances tendered by 
purchasers of certificates from each pool were depos¬ 
ited by the manager of the pool in the United States 
Treasury and payments to the participants in the pools 
were made by Government checks, the funds at all times 
remained earmarked for the participants who placed 
certificates in the pool and were never covered into 
the general fund of the Treasury. (App. 874.) 

All funds were then deposited in special trust accounts 
with the Treasurer of the United States. * * * No funds 
received in connection with the pools were covered into 
the general fund of the Treasury , and the United States 
did not profit or receive any benefit from the operation 
of the pools. (App. 877; Italics supplied.) 

The Court of Claims found the facts to be substantially as 
sworn to by defendant Deal and in dismissing the action 
against the United States said: 

Not one penny of the amount paid into the pool went 
into the general fund of the Treasury of the United 

9 Cf. the recent holding in Williams v. State of North Carolina, 317 TL S. 
287, 291, 63 S. Ct., 207, where the Supreme Court rested its decision in part upon 
an admission by North Carolina regarding the domicile of the petitioner there¬ 
in. See also: 49 C. J. 122 $ 121. 
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States. # # * The pool funds were controlled by the Sec¬ 
retary of Agriculture. 

The United States had no pecuniary interest in the 
fund as such. 

Brackin v. United States, 96 Ct. Cls. 457, 468, 44 F. Supp. 
327, 333, cert. den. 317 U. S. 669. 10 

That the Court of Claims had no doubt about the true 
facts seems apparent from its contemporaneous decision in 
Crain v. United States, 96 Ct. Cls. 443, 44 F. Supp. 321, 
cert. den. 317 U. S. 667. That case was before the Court 
on a demurrer and the Court took judicial notice of the fact 
that the money was not in the general fund of the United 
States. Ibid at 44 F. Supp. 325. Both opinions were writ¬ 
ten by Judge Marvin Jones who was chairman of the House 
Committee on Agriculture when the Bankhead Act and its 
amendments were enacted and repealed and who is now 
serving as War Food Administrator. 

Furthermore, there was offered in evidence in the instant 
case, but not received (App. 565-566, 828-830), a certified 
copy of the Hearing before a Senate subcommittee (App. 
879-932) on a proposed bill appropriating money to reim¬ 
burse those cotton producers who had purchased cotton tax 
exemption certificates in order to market cotton produced 
by them in excess of their allotments. Since Congress had 
previously appropriated funds to reimburse those pro¬ 
ducers who had paid the Bankhead Tax in money to the 
United States, 11 it was assumed that Congress would treat 
all such producers alike and would also reimburse those 
cotton producers who had purchased certificates from the 
pool, if the United States was under any obligation to do so. 

The Brackin case was before the Court of Claims on a Congressional ref¬ 
erence pursuant to $ 151 of the Judicial Code (Act of Mar. 3, 1887, c. 359, 
$ 14, 24 Stat. 507; June 25, 1910, c. 409, 36 Stat. 837; Mar. 3, 1911, c. 231, 
$ 151, 36 Stat. 1138; U. S. C., Title 28, § 257) and that Court in denying 
direct liability on the part of the United States, inviting the attention of Con¬ 
gress to the present proceeding. Ibid, at 44 F. Supp. 333. 

ii Second Deficiency Appropriation Act. Fiscal Year 1938 (Act of June 
25, 1938, c. 681, 52 Stat. 1114, 1150-1151, infra, pp. 46-48). 
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Defendant Wallace, then Secretary of Agriculture, sub¬ 
mitted a prepared statement to the Senate subcommittee in 
which he said: 

Considerable confusion has resulted from a rather 
widespread belief that moneys paid for certificates pur¬ 
chased through one of the national surplus cotton tax- 
exemption certificate pools were paid into the Treasury 
for use by the Government. As a matter of fact, the 
pools were only convenient mediums through which 
farmers wishing to buy certificates to supplement those 
they had received from the Government dealt with 
farmers wishing to sell certificates for which they had 
no present need, and the moneys collected by the pools 
belonged to and were distributed to the cotton farmers 
who had placed their surplus certificates therein for 
disposition, after deducting a small amount for the ad¬ 
ministrative expenses of the pool. Although remit¬ 
tances tendered by purchasers from the pools were col¬ 
lected for the pools by using the facilities of the Treas¬ 
ury Department and payments to the participants in 
the pools were made by Government checks, the funds 
at all times belonged to those participants and not to 
the Government. (App. 883; to the same effect is 
App. 884.) 

• •# •••••# 

It remains the considered position of the Department 
that under all the circumstances there is no equitable, 
moral, or legal ground for the Government to under¬ 
take any plan whereby payments would be made to re¬ 
imburse persons who purchased additional cotton tax- 
exemption certificates to cover production in excess of 
their allotments under the Bankhead Act, since the 
moneys expended for these certificates were, as stated 
above, paid to the farmers disposing of them and not 
to the Government, * * *. (App. 884.) 

Such payments [as the refunds proposed] would not 
be refunds, since the Government did not collect for 
itself payment for the certificates sold through the 
pools. (App. 887.) (Italics supplied.) 

The Senate subcommittee evidentally accepted these rep¬ 
resentations as being true and concluded that there was no 
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liability on the part of the United States to reimburse such 
funds, because the bill, S. 963, never became law. 12 

In view of the foregoing admissions against the interests 
of defendants in this case and the obvious materiality 
of the evidence, intervenors submit that the Court below 
erred in refusing to receive in evidence these last quoted 
statements from plaintiffs’ Exhibit 91 (App. 830). It is 
also submitted that the defendants Deal and Wallace (hav¬ 
ing prevented members of the class from recovering in the 
Court of Claims and by act of Congress) are by principles 
of an estoppel by judicial record prevented from denying 
that they have the money. Axelrod v. Osage Oil & Refining 
Co., 8 Cir., 29 F. 2d 712, 729; Metropolitan Life Ins. Co. v. 
Burch, 39 App. D. C. 397, 404. 

The other evidence offered by intervenors on this point 
was the oral testimony of Mr. Steve M. Brown, who ap¬ 
peared in response to a subpoena issued to the Comptroller 
General or his duly authorized representative (App. 599). 
Brown testified that funds in the pool accounts did not go 
into the general fund of the Treasury, but went into a trust 
fund (App. 605, 612, 619, 632, 644); that the expression 
“covered into the Treasury” did not necessarily mean that 
the money went into the “general fund of the United 
States” (App. 606, 644); that the phrase “out of any 
money in the Treasury not otherwise appropriated” means 
the general fund of the Treasury (App. 612, 626); that 
such trust funds as these in the instant case had to be kept 
separately (App. 606) and were not commingled with other 
public moneys (App. 635); that Congress has appropriated 
all trust funds for the purpose of the trusts (App. 626); 
and that Congress does not appropriate trust funds for 
other than the purpose of the trust (App. 627). 

At the hearing below defendants’ witnesses Warman and 
Church testified that the “general fund of the United 
States” means the total cash in the treasury, regardless 

12 See also defendant Wallace’s understanding of this account on page 3 
of plaintiffs’ exhibit 93 (App. 610). 
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of the source (App. 494-495, 772-773, 774-775, 811-812, 817- 
818). 

Thus, there has been some confusion as to terminology, 
but it is not believed that the defendants were confused 
when they stated in their Return to the Rule to Show Cause 
(App. 127) that Deal deposited the Pool funds with the 
Treasurer of the United States under a special symbol num¬ 
ber and that “the fund is readily identifiable”; or that Deal 
was confused when he stated in his affidavit filed in the 
Court of Claims (App. 874) that the funds were earmarked 
at all times and “were never covered into the general fund 
of the Treasury”; or that the Court of Claims was confused 
in Brackin v. United States, supra, when it found and 
held that “not one penny of the amount paid into the pool 
went into the general fund of the Treasury” and that “the 
pool funds were controlled by the Secretary of Agricul¬ 
ture.” (44 F. Supp. 327, 333.) 

At the hearing below defendants doubtless tried to get 
in evidence which would materially vary the facts from 
those before this court in the first appeal, but a considera¬ 
tion of all the evidence discloses no material change. It is 
perfectly clear now that when the original complaint alleged 
that the money was in the Treasury in a special account 
and easily identifiable, it did not mean that the cash pro¬ 
ceeds from the checks made payable to Deal were kept in 
a separate strong box, but meant that there was a proper 
account kept of such moneys by which the amounts could be 
easily identified. The evidence introduced at the hearing 
fully establishes this fact. The Comptroller General des¬ 
ignated the account numbers for these trust funds 
(App. 773) and the said account numbers 

1934 Pool.No. 8530.195 

Special Pool.No. 8530.198 

1935 Pool.No. 8530.190.5 

appear on all the covering warrants, pay warrants, appro¬ 
priation warrants, etc., introduced in evidence in great 
numbers by defendants at the hearing. 
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To meet the case made by intervenors as summarized 
above, it is significant that not one of the defendants ap¬ 
peared to testify. 13 Their attorney, however, presented in 
great detail the entire government accounting procedure 
during which presentation two government employees gin¬ 
gerly expressed the opinion that the pool funds were now 
in the general fund of the Treasury (Warman: App. 494- 
495, 512, 772, 774-775, Church: App. 811-812, 817-818) 14 a 
casual reading of their testimony however, show's clearly 
that while the United States may have been charged with 
these funds “as custodian” there was no mingling of the 
accounts and the money paid to the pool for cotton tax ex¬ 
emption certificates was never treated by the United States 
as its own money or as money which the United States could 
rightfully use to build a battleship or pay a Congressman’s 
salary. 

It was a subtle move on the part of defendants in their 
effort to vary the facts from those before this Court in the 
first appeal, to have Warman, an employee of the Depart¬ 
ment of Agriculture (App. 571), and Church, an employee 
of the Treasury Department (App. 810), testify that “the 

13 While it is significant, it is not surprising as to the defendants Deal and 
Wallace. Had Deal attempted to give the testimony offered in his behalf, he 
•would have had to contradict his testimony in the BracTcin case, discussed supra. 
Had Wallace attempted to give the testimony which was offered in 
his behalf, he would have had to contradict his statements to the Senate Sub¬ 
committee. The anamolous situation, therefore, exists of the defendants them¬ 
selves having admitted certain facts which admissions have been allowed 
to stand even though their attorney has offered evidence tending to contradict 
his clients’ admissions. It would seem then, in fairness, that, if defendants 
had been in error on their previous statements regarding this fund, the least 
plaintiffs and intervenors would be entitled to is an explanation from defen¬ 
dants themselves and the privilege of cross-examining them regarding this in¬ 
consistency. 

14 All of such testimony was given over the objection of counsel for the 
intervenors (App. 513, 596, 679, 681, 694), and appears to be improper 
under the holding of this Court in Baldi v. Ambrogi, 67 App. D. C. 101, 89 
F. 2d 845, which was as follows: 

Nothing is better settled than the rule that one may not try a case upon 
one theory and then reverse the judgment against him in the appellate 
court upon another and inconsistent theory which is not presented, urged, 
or tried in the court below. 

If this is the rule on an appeal, it must be the same after a party has origi¬ 
nally taken the same position in both the trial and appellate courts and then 
seeks to reverse his position after the appellate court has decided the case 
against him. 
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general fund of the United States” means the total 
money in the Treasury and that the pool money here in¬ 
volved went into the general fund—contrary to defendants’ 
admissions in the Return to the Rule to Show Cause (App. 
127,131); contrary to their Answer to plaintiff’s complaint 
(App. 201, 203); contrary to Deal’s affidavit in the Court of 
Claims (App. 874, 877); contrary to Wallace’s representa¬ 
tions to the Senate Subcommittee (App. 883, 887); and con¬ 
trary to the testimony of Brown, the personal representa¬ 
tive of the Comptroller General who designated the trust 
fund accounts into which the pool money should be de¬ 
posited (App. 731). 

Thus it appears that the Court below went far afield 
when it held that the pool money “was commingled with 
the moneys of the United States” and that it “is subject 
to withdrawal only as appropriated by Congress ’ ’ and that 
there is no fund in the Treasury “over which the defend¬ 
ants had control at the time of commencement of this suit 
or since that time” (App. 989). 

If the Court will pardon the quip, intervenors submit 
that a trust fund running into millions of dollars should not 
be treated as a little green pea in a carnival shell game to 
be tossed about the Courts with a glib “Now you see it; 
now you don’t.” Plaintiffs and intervenors are in the right 
Court and have sued the trustees who have the trust res —all 
as this Court has already held. (Opp. 335.) It follows that 
the attempt of the lower court to buttress its refusal to fol¬ 
low “the law of the case” on an erroneous finding of fact 
should not be countenanced. 
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The District Court Erred in Holding that the Permanent 
Appropriations Repeal Act Did Not Appropriate Trust 
Funds for the Beneficial Owners of the Trust When the 
Express Trust Fails. 

The District Court Erred in Holding that it Was Without 
Power to Compel a Restoration of the Trust Res. 

Before discussing the present availability of the trust 
res, it seems appropriate to mention the well established 
rule that the availability of an appropriation (or money 
with which to pay a judgment) is entirely foreign to the 
question of liability. As the Court of Claims said in Geddes 
v. United States, 38 Ct. Cls. 428: 

It is the business of courts to render judgments, leav¬ 
ing to Congress and the executive officers the duty of 
satisfying them. Neither is a public officer’s right to 
his legal salary dependant upon an appropriation to 
pay it. Whether it is to be paid out of one appropriation 
or out of another; whether Congress appropriates an 
insufficient amount, a sufficient amount, or nothing at 
all, are questions which are vital for the accounting offi¬ 
cers, but which do not enter into the consideration of a 
case in the courts. 

The same question was considered in Inland Waterways 
Corporation v. Hardee, 69 App. D. C. 268, 100 F. 2d 678, 
reversed on other grounds sub nominee Inland Waterways 
Corporation v. Young, 309 U. S. 517, 60 S. Ct. 646, where 
this Court said (p. 274): 

Third. The answer of the Corporation shows that 
after it received the proceeds of the pledged securities 
it covered the money thus realized into the Treasury 
and is now without power or right to restore it. It 
insists that this bars a right of recovery against it. 
But we think the fact that the Corporation has trans¬ 
ferred the fund to the United States does not relieve 
the Corporation of liability. As the Supreme Court 
said in Sloans Shipyards Corp. v. United States Fleet 
Corporation, supra, 42 S. Ct. 389, “The transfer 
of the property of the Fleet Corporation to the 
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Shipping Board by the Act of June 5, 1920, c. 250 § 4, 
41 Stat. 988, 990, [46 U. S. C. A. § 863], may affect the 
value of the remedy afforded by the present suit but not 
the jurisdiction of the Court.” In other words, a plain¬ 
tiff may have a judgment notivithstanding the defen¬ 
dant is execution proof. 

The question, as we think, does not depend upon the 
ability of the receiver to trace the funds which the Cor¬ 
poration received from the assets of the bank, but is 
controlled by the rule that one who participates in a 
breach of trust may be required either to account for 
the proceeds or respond in damages. * * * (Italics sup¬ 
plied.) 

See also: Coslich Line of Trieste v. Elting, 2 Cir., 40 
F. 2d 220. 

In this posture of the case a discussion of whether or not 
the pool funds have been appropriated seems unnecessary. 
Since, however, the lower court placed great stress on its 
impotency in this regard (App. 970), it seems advisable to 
discuss briefly the question of the appropriation of these 
pool funds. The present balance of these funds is approxi¬ 
mately $116,000.00 and the balance when this suit was in¬ 
stituted was over $5,000,000. (p. 18, supra.) 

The evidence shows that these funds were deposited in 
the Treasury pursuant to the provisions of § 20 of the Per¬ 
manent Appropriations Repeal Act, 1934 (Appendix A, 
infra , pp. 48-52; App. 646-647, 731, 977). That Act pro¬ 
vided in part: 

Hereafter moneys received by the Government as 
trustee analogous to the funds named in subsections 
(b) and (c) of this section, not otherwise herein pro¬ 
vided for * * * shall likewise be deposited into the 
Treasury as trust funds with appropriate title, and all 
amounts credited to such trust-fund accounts are here¬ 
by appropriated and shall be disbursed in compliance 
with the terms of the trust : i## 

In holding that the funds in the pool accounts had not been 
appropriated (App. 988) the trial court, in effect, de¬ 
termined that the above quoted appropriating language 
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applied only to an express trust and did not apply to a re¬ 
sulting trust upon the failure of the express trust. Such 
an interpretation is illogical. Congress in appropriating 
“all amounts credited to such trust-fund accounts’ ’ was 
disclaiming all interest in these funds. A contrary con¬ 
struction results in the unjust enrichment of the custodian 
(the United States) upon the failure of a trust. 

If their is any doubt as to the intention of Congress to 
disclaim any interest in the fund, it is believed proper to 
refer to the legislative history of the Act. Harrison v. 
Northern Trust Co., 317 U. S. 476, 479, 63 S. Ct. 361. In 
the Hearings before the Committee, which resulted in the 
Permanent Appropriation Repeal Act, the Committee con¬ 
sidered a large number of the appropriation accounts on 
the books of the Treasurer. These accounts were classified 
in Appendix B to the Hearings as has been shown, supra, 
p. 27. In its Report to the House 15 the Committee after 
strongly recommending the abolition of permanent appro¬ 
priations from the general fund discussed §20 of the Act 
(§22 of the original bill) as follows: 

In order to close the question as to the right of the 
Comptroller General to approve withdrawals of trust- 
fund moneys without actual appropriation thereof by 
Congress, language has been inserted in this section 
appropriating the moneys in the trust funds listed in 
this section as well as in trust funds of similar charac¬ 
ter established in the future. While this is in fact a 
permanent appropriation in itself, it appears to be the 
most effective way of meeting the problem, and is en¬ 
tirely justifiable on the ground that the moneys are not 
Government moneys, and in no way enter into the fiscal 
program of the Government, and follows the policy 
heretofore employed as to all trust funds. (Italics by 
Committee.) 

In view of the express intention of Congress to disclaim 
any interest in, or dominion over, such trust funds, it seems 
obvious that plaintiffs and intervenors should have 

is House Report No. 1414, 73d Cong., 2d Sess., p. 12. 



little or no practical difficulty in retrieving their payments 
from the Treasury of the United States, once the Court 
has held they are entitled to them. In fact intervenor 
Miller and three of the four plaintiffs made their payments 
in 1935 and this money was ultimately put into the 1935 pool 
account (App. 979, 982) which now has a balance of $62,- 
170.01 (App. 986). 16 

The District Court Erred in Finding as Facts Payments 
Received by Certain of the Plaintiffs and Intervenors 
Under Other Agricultural Programs. 

The court below found as a fact that some (but not all) 
of the plaintiffs and intervenors received certain rental and 
benefit payments in 1935 and 1936 (App. 979, 982-983) on 
contracts made by them prior to the enactment of the Bank- 
head Act (App. 761-765). Under these so-called acreage 
reduction contracts, the farmer agreed to rent a certain 
amount of his land at so much an acre ($8.22 an acre in 
Thompson’s case; App. 687) to the Secretary of Agricul¬ 
ture who executed the contract for the United States (App. 
793). These acreage reduction payments were not made 
from funds in the pool accounts (App. 770), and the parties 
received them regardless of whether they participated in 
the Bankhead Act program (App. 779). On the other hand 
a producer could receive an allotment or purchase exemp¬ 
tion certificates under the Bankhead Act program without 
going into the acreage reduction program (App. 20, 544- 
545, 564-565, 765, 767, 872, 885). Since the United States 
(the contracting party under these other contracts) admit¬ 
tedly is a stranger to this action (App. 201-202, 203-204) the 
evidence is clearly inadmissible. 

16 The District Court upon a holding for plaintiffs and intervenors could 
issue a certificate of probable cause pursuant to the Act of March 3, 1863, c. 
76, $ 12, 12 Stat. 741, U. S. C., Title 28, $ 842, since the defendant Julian is 
undoubtedly an officer of the revenue within the scope of that enactment. 
Thus, the District Court could, by itself, have overcome the imaginary hurdle 
of a proper appropriation, or it could have entered a holding for plaintiffs 
and intervenors as a result of which Congress would undoubtedly have cured 
a defect, if there is one, in the present appropriation. 
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Furthermore, evidence of these payments was received 
over the objections of intervenors (App. 531-532, 539, 596, 
598), and is not properly in the case for the additional rea¬ 
son that no pleading with regard to such payments was 
filed. Significantly the record shows that intervenor Mor¬ 
rill was not in the acreage reduction program for 1934, but 
he did purchase certificates under the Bankhead Act pro¬ 
gram (App. 711-713, 770). Yet his claim was also dismissed 
by the court below along with those of the plaintiffs and 
other intervenors (App. 990). 

I 

The District Court Erred in Holding that the Statement of 
Defendants in Response to Intervenors’ Request for 
Admissions Was a Sufficient Denial 

Prior to the trial of this cause intervenors served upon 
counsel for defendants a request for admissions under Rule 
36 of the Federal Rules of Civil Procedure (App. 346-349). 
Thereafter defendants’ attorneys served and filed a state¬ 
ment purporting to deny the truth of the facts requested 
to be admitted (App. 350-351). 

Under Rule 36 of the Federal Rules of Civil Procedure 
the matters in a request for admissions are deemed to be 
admitted unless within the time allowed in the request— 

the party to whom the request is directed serves upon 
the party requesting the admission a sworn statement 
either denying specifically the matters of which an ad¬ 
mission is requested or setting forth in detail the rea¬ 
sons why he cannot truthfully either admit or deny 
those matters. (Italics supplied.) 

The hybrid document served by defendants’ attorney, 
however, is hardly a “sworn statement” (App. 350-351). 
The simple undetailed response filed by defendants was 
signed by the United States Attorney, who, though attor¬ 
ney of record for the defendants, has never participated 
actively in the case to the knowledge of intervenors. In it 
he states that the records in the Government files do not 
warrant the admissions sought and the truth of them is 
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therefore denied. Attached to this simple statement is the 
affidavit of an employee of the Department of Agriculture 
who states that he has familiarized himself with the Gov¬ 
ernment records and that ‘ 1 to the best of his knowledge and 
belief the statement of the defendants is true.” Such a hy¬ 
brid document is hardly a “sworn statement.” 

In discussing this Rule, Professor Moore in his recent 
text on Federal Practice states (p. 2660), that a party 
should himself swear to the denial. This seems reasonable 
since the party may be assessed under Rule 37 (c) for the 
costs of proving the facts denied. It may be, in view of the 
costs which might have been incurred, that none of the de¬ 
fendants cared to swear to the denial of these facts, and 
therefore, selected a straw man to do so. In any event, 
intervenors submit that the unsworn statement subscribed 
by the attorney for a party to which is added the conclu¬ 
sion of a stranger (in affidavit form) is not a “sworn state¬ 
ment” within the purview of Rule 36. It follows that the 
trial court erred in holding the statement of defendants to 
be a compliance with the Rule (R. 540). 

The District Court Erred in Failing’ to Find and Hold for 
Plaintiffs and Intervenors in the Amounts of Their Re¬ 
spective Claims. 

The District Court Erred in Failing to Enter an Interlocu¬ 
tory Judgment and in Failing to Provide a Reasonable 
Time in Which Other Members of the Class Might 
Prove Their Respective Claims. 

The District Court Erred in Failing to Award Counsel 
Fees to Attorneys for Intervenors. 

The first of the foregoing points is the logical result of 
the argument above. 

The second also follows as a matter of course since an 
interlocutory decree is the usual way of disposing of class 
actions when other members of the class are not before the 
Court in person at the time judgment is rendered on the 
question of their right to recover. 
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The third point dealing with attorneys fees is in line with 
the usual procedure in actions such as this. The complaints 
of the intervenors prayed for an allowance of a ten per cent 
attorneys’ fee (App. 226, 235), which is the same amount 
allowed by Congress in similar situations. 17 The amount is 
reasonable and should be allowed. 

The District Court Erred in Failing to Hold that the De¬ 
fendants Are Liable for: (1) the Present Balance in the 
Pool Accounts; (2) All Amounts Received by Them 
After January 31, 1936; (3) the Balance in the Pool 
Accounts on January 31, 1936, including All Amounts 
Received Thereafter; and (4) the Entire Amount Re¬ 
ceived by Them and Deposited in the Pool Accounts. 

If the Court agrees that plaintiffs and intervenors, as 
a matter of principle, are entitled to a recovery herein, it 
then becomes important to fix the extent of the liability of 
the defendants to the plaintiffs, intervenors, and other 
members of the class. 

There can be no question but that they are liable for the 
$116,000 which now remains in the pool accounts. It would 
also appear to be beyond question that the defendants are 
liable for the amount of $799,000 (which amount includes 
Miller’s payment of $784.00) since they held this amount 
at the time the suit was filed and since it was not covered 
into the Treasury of the United States until April 30, 1936 
(App. 567, 954, 981)—several months after the Butler deci- 

17 It is well established that the successful parties in a class action are cn- 
entitled to have their attorney’s fees paid from the fund involved. Sprague v. 
Ticowic National Banlc, 307 IT. S. 161, 163, 59 S. Ct. 777; Trustees v. 
Greenough, 105 IT. S. 527, 26 L. Ed. 1157 (bondholders); Central Railroad 
and Banicing Co. v. Pettus, 113 U. S. 116, 5 S. Ct. 387 (creditors); Hutchin¬ 
son Box Board 4' Paper Co. V. Van Horn, 8 Cir., 299 F. 424; Nolte v. Hudson 
Nav. Co., 2 Cir., 47 F. 2d 166; Lesar, 22 Minn. L. R. 34. 

In view of the services already performed in the trial and appeal of this 
case and the servicec. that will be required if the claims of other members 
of the class are to be established before a master, it is submitted that a fee 
of 10 per cent is proper. Cf. Second Deficiency Appropriation Act ( infra, p. 47) ; 
5 500 of the World War Veterans’ Act, 1924, Act of June 7, 1924, c. 320, 43 
Stat. 607, 628; Mar. 4, 1925, c. 553, $ 17, 43 Stat. 1302, 1311, U. S. C., Title 
38, $ 551; May v. Midwest Refining Co., 1 Cir., 121 F. 2d 431, 440. Further¬ 
more, under Rule 8 (d) of the Federal Rules of Civil Procedure the defendant 
Julian, by fai lin g to deny (App. 233, 304) the reasonableness of the fee 
claim, must be held to have admitted the reasonableness of such fees and the 
right of Intervenors’ attorneys to them. 
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sion and the filing and serving of this suit (App. 2,116) and 
more than a month after the defendants had received notice 
not to distribute these funds (App. 835-840). As this Court 
said on the first appeal: 

# * * it is settled law that, if money is illegally de¬ 
manded and received by an agent, he cannot exonerate 
himself from personal responsibility by paying it over 
to his principal when he has notice not to pay it over. 
(Italics supplied; Op. 335.) 

This same reasoning applies, and with like force, to the 
balance of $5,000,000 which was in the pool accounts on 
January 31, 1936, following the Butler decision and the in¬ 
stitution of this action. Most of this money has been dis¬ 
tributed as defendants admitted on the first appeal (Op. 
330, footnote). It, therefore, seems obvious that defendants 
had such control of this fund that they could withdraw the 
money for the benefit of the cestui-que trust (with knowl¬ 
edge that the trust had failed), and yet they now seek to 
escape liability for the affirmative action taken by them in so 
distributing the trust res by contending that Congress had 
not appropriated the fund for the benefit of those depositors 
to the trust. As has been shown, such is not the case. Cer¬ 
tainly, defendants actively participated in the disbursement 
of the fund to the detriment of the plaintiffs, intervenors, 
and other members of the class, instead of interpleading 
the fund or, if necessary, going to Congress for an appro¬ 
priation act permitting them to return the fund to its right¬ 
ful owners. Since defendants elected to take the law into 
their own hands and to distribute it without even approval 
by the proper administrative officials of the government, 18 

18 The authority to approve disbursements of funds is vested by Congress 
in the Comptroller General. Act of July 31, 1894, c. 174, § 8, 28 Stat. 162, 208, 
June 10, 1921, c. 18, $ 304, 42 Stat. 20, 24, U. S. C., Title 31, $ 74. The At¬ 
torney General has construed this statute as giving complete authority to the 
Comptroller General to pass upon payments to be made from the Treasury. 21 
Op. Atty. Gen. 178; 28 Op. Atty. Gen. 129; and 25 Op. Atty. Gen. 301. And 
the record herein shows that the Comptroller General (in the absence of the 
views of the Secretary of Agriculture) declined to rule on the question of 
whether the pool funds could be expended after the Butler decision, although 
requested to do so by the Secretary of the Treasury (App. 618; R. 2568-71). 
Furthermore, the Attorney General, a year or so prior to the institution of this 
suit, held that he would not render an opinion on a question where, as here, 
the issue was before a Court. 38 Op. Atty. Gen. 149. 
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it is submitted that they are liable for their actions to the 
full extent that such actions were taken after notice and 
to the extent that such actions resulted in the disbursal of 
funds to which this Court has held that plaintiffs and other 
members of the class are entitled, or in other words, to the 
balance in the pool accounts on and after January 31,1936. 

It is also contended that defendants are liable for the en¬ 
tire amount received by them and deposited in the pool 
accounts. This Court has held that plaintiffs, intervenors, 
and other members of the class were coerced into buying 
certificates from the defendant Deal (Op. 335) and that: 

* * * when payment for them [tax exemption certifi¬ 
cates] was exacted by coercion, the law implied a 
promise to make restitution and both the agent and 
the principal are liable on that promise. (Ibid.) 

Since the Bankhead Act fell with the Butler decision (Op. 
330), the regulations creating the pool were void db initio. 
The only way to make whole the plaintiffs, intervenors, and 
other members of the class is to restore the entire fund to 
the class. 

The District Court Erred in Failing to Give Judgment for 
Plaintiffs and Intervenors as Prayed for in Their Re¬ 
spective Complaints. 

Since the same facts were before the trial court as were 
before this Court and since the same plaintiffs (and at least 
one intervenor, Miller, of the same class in every respect) 
were before the trial court as were before this Court, it is 
submitted that the trial court erred in failing to follow this 
Court’s previous decision and in failing to give judgments 
for plaintiffs and intervenors as prayed for in their respec¬ 
tive complaints. 


i 
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CONCLUSION. 

Appellants respectfully submit that the decision of the 
District Court should be reversed with instructions: (1) to 
enter judgment for each of the appellants in the amount of 
the certificates purchased by them; (2) to appoint a re¬ 
ceiver for the $116,000 now remaining in the pool accounts; 
(3) to refer the case to a master to permit other members 
of the class to prove their claims; (4) to grant a judgment 
against appellees personally for any amount by which the 
duly established claims of appellants and other members 
of the class exceed the balance now available in the pool 
accounts; and (5) to award counsel for appellants a reason¬ 
able attorneys’ fee for their services on behalf of the class. 

Respectfully submitted, 

Geo. E. H. Goodner, 

Scott P. Crampton, 

Munsey Building, 

Washington, D. C., 

Attorneys for Appellants. 


December, 1943. 
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APPENDIX A. 

Second Deficiency Appropriation Act, Fiscal Year 1938 
(Act of June 25,1938, c. 681, 52 Stat. 1114, 1150-1151): 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That: 

The following sums are appropriated out of any money in 
the Treasury not otherwise appropriated to supply de¬ 
ficiencies in certain appropriations for the fiscal year end¬ 
ing June 30,1938, and for prior fiscal years, to provide sup¬ 
plemental appropriations for the fiscal years ending June 
30,1938, and June 30,1939, and for other purposes, namely: 

Title I—General Appropriations 

• *••••••*• 

Treasury Department 


Bureau of Internal Revenue 

• ••••••••• 

Refunds and payments of processing and related taxes: 
For refunds and payments of processing and related taxes 
as authorized by titles IV and VH, Revenue Act of 1936, for 
refunds of taxes erroneously, illegally, or otherwise wrong¬ 
fully collected, under the Cotton Act of April 21, 1934, as 
amended (48 Stat. 598), the Tobacco Act of June 28, 1934, 
as amended (48 Stat. 1275), and the Potato Act of August 
24, 1935 (49 Stat. 782); and for redemption of tax stamps 
purchased under the aforesaid Tobacco and Potato Acts, 
fiscal year 1939, $50,000,000, together with the unexpended 
balance of the funds made available to the Treasury De¬ 
partment for these purposes for the fiscal year 1938 by 
the Second Deficiency Appropriation Act, fiscal year 1937. 

For the refunding, which is hereby authorized, in accord¬ 
ance with rules and regulations to be prescribed by the Com¬ 
missioner of Internal Revenue with the approval of the 
Secretary of the Treasury, of all amounts collected by any 
collector of internal revenue as tax (including penalties and 
interest) under the Bankhead Cotton Act of 1934 (48 Stat. 
598), as amended, the Kerr Tobacco Act (48 Stat. 1275), 
as amended, and the Potato Act of 1935 (49 Stat. 750), fiscal 
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year 1939, so much of the appropriation in the immediately 
preceding paragraph as may be requisite is hereby made 
available for the purposes of and in accordance with the 
provisions of this paragraph: Provided, That no refund 
shall be made or allowed of any amount paid by or collected 
from any person as tax under such Acts, unless, after the 
date of the enactment of this Act, and prior to July 1,1939, 
a claim for refund has been filed by such person: Provided 
further, That no refund shall be denied upon the ground 
that a proceeding to recover had become barred by the 
limitation provisions of such Acts, or by the provisions of 
section 3226, as amended, of the Revised Statutes, or by 
the provisions of section 608 of the Revenue Act of 1928: 
Provided further, That in the absence of fraud all findings 
of fact and conclusions of law of the Commissioner of In¬ 
ternal Revenue upon the merits of any such claim for re¬ 
fund, and the mathematical calculations made in connection 
therewith, shall not be subject to review by any court or 
by any other officer, employee, or agent of the United 
States: Provided further, That no refund of any tax shall 
be made under this paragraph unless liability for the pay¬ 
ment of such tax was satisfied by the payment of money: 
Provided further, That no interest shah be allowed in con¬ 
nection with any refund made under the authority of this 
paragraph: Provided further, That in the case of amounts 
paid as tax under the Bankhead Cotton Act of 1934 with 
respect to the ginning of cotton (a) refund shall be allowed 
to the ginner of the cotton only to the extent that the gin- 
ner has not shifted the burden of the tax by including it in 
any charge or fee for ginning, or by collecting it from the 
owner or owners of the cotton ginned, or in any manner 
whatsoever, and (b) refund shall be allowed to the owner or 
owners of the cotton at the time of ginning, to the extent 
that the amount of tax was shifted to such owner or owners 
by the cotton ginner and was not shifted by such owner or 
owners to other persons, and in such cases, but only for the 
purposes of this paragraph, the tax shall be considered to 
have been paid by the ginner to the United States for the 
account of such owner or owners. No part of the amount 
of any refund made under this paragraph in excess of 10 
per centum of the amount of such refund shall be paid or 
delivered to or received by any agent or attorney on ac¬ 
count of services rendered in connection with such refund, 
and the same shall be unlawful, any contract to the contrary 
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notwithstanding; and any person violating the provisions of 
this sentence shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum not ex¬ 
ceeding $1,000. 


Permanent Appropriation Bepeal Act, 1934 (Act of June 
26,1934, c. 756, § 20, 48 Stat. 1224,1233; U. S. C., Title 31, 
§ 725s): 


Sec. 20. (a) The funds appearing on the books of the Gov¬ 
ernment and listed in subsections (b) and (c) of this section 
shall be classified on the books of the Treasury as trust 
funds. All moneys accruing to these funds are hereby ap¬ 
propriated, and shall be disbursed in compliance with the 
terms of the trust. Hereafter moneys received by the Gov¬ 
ernment as trustee analogous to the funds named in sub¬ 
sections (b) and (c) of this section, not otherwise herein pro¬ 
vided for, except moneys received by the Comptroller of the 
Currency or the Federal Deposit Insurance Corporation, 
shall likewise be deposited into the Treasury as trust funds 
with appropriate title, and all amounts credited to such 
trust-fund accounts are hereby appropriated and shall be 
disbursed in compliance with the terms of the trust: Pro¬ 
vided, That, effective July 1, 1935, expenditures from the 
trust fund “Soldiers’ Home, Permanent Fund” (8tl84) 
shall be made only in pursuance of appropriations annually 
made by Congress, and such appropriations are hereby au¬ 
thorized: Provided further, That personal funds of de¬ 
ceased inmates, Naval Home, now deposited with the pay 
officer of the Naval Home, shall be deposited in the Treas¬ 
ury to the credit of the trust fund account “Personal Funds 
of Deceased Inmates, Naval Home” (7t989): Provided fur¬ 
ther, That on June 30 of each year there shall be transferred 
to the trust fund receipt account directed to be established 
in section 17 of this Act, such portion of the balances in any 
trust-fund account hereinbefore or hereafter listed or estab¬ 
lished, except the balances in the accounts listed in subsec¬ 
tion (c) of this section, which have been in any such fund 
for more than one year and represent moneys belonging to 
individuals whose whereabouts are unknown, and subse¬ 
quent claims therefor shall be disbursed from the trust fund 
receipt account “Unclaimed Moneys of Individuals Whose 
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Whereabouts are Unknown/ ’ directed to be established in 
section 17 of this Act. 

[(b)] 19 (1) Philippine special fund (Customs duties) 
2s332). 

(2) Philippine special fund (Internal Revenue) (2s443). 

(3) Unclaimed condemnation awards, Treasury Depart¬ 
ment (2t921). 

(4) Naval reservation, Olangapo civil fund (7s967). 

(5) Personal funds of deceased inmates, Naval Home 
(7t989). 

(6) Return to deported aliens of passage money collected 
from steamship companies (6t749). 

(7) Vocational rehabilitation, special fund (0c980). 

(8) Library of Congress gift fund (0c260). 

(9) Library of Congress trust fund, investment account 
(0c249). 

(10) Library of Congress trust fund, income from invest¬ 
ment account (0c246). 

(11) Library of Congress trust fund, permanent loan 
(0c248). 

(12) Relief and rehabilitation, Longshoremen’s and Har¬ 
bor Workers’ Compensation Act (0t476). 

(13) Cooperative work, Forest Service (3c209). 

(14) Wages and effects of American seamen, Department 
of Commerce (6t055). 

(15) Pension money, Saint Elizabeths Hospital (4t545). 

(16) Personal funds of patients, Saint Elizabeths Hos¬ 
pital (4t546). 

(17) National Park Service, donations (4c470). 

(18) Purchase of lands, national parks, donations 
(4c408). 

(19) Extension of winter-feed facilities of game animals 
of Yellowstone National Park, donations (4c410). 

(20) Indian moneys, proceeds of labor, agencies, schools, 
and so forth (5t301). 

(21) Funds of Federal prisoners (lt951). 

(22) Commissary funds, Federal prisons (lt953). 

(23) Pay of the Navy, deposit fund (7t980). 

(24) Pay of Marine Corps, deposit fund (7t981). 

(25) Pay of the Army, deposit fund (8tl83). 

(26) Preservation birthplace of Abraham Lincoln 
(4c395). 

Subsection (b) appears here in the legislative history of the bill, but 
was omitted (presumably inadvertently) in the Statutes at Large. 
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(27) Funds contributed for flood control, Mississippi 
River, its outlets and tributaries (8c961.86). . 

(28) Funds contributed for flood control, Sacramento 
River, California (8c946.54). 

(29) Effects of deceased employees, Treasury Depart¬ 
ment (2t089). 

(30) Money and effects of deceased patients, Public 
Health Service (2t607). 

(31) Effects of deceased employees, Department of Com¬ 
merce (6t054). 

(32) Topographic survey of the United States, contribu¬ 
tions (6c303). 

(33) National Institute of Health, gift fund (2c616). 

(34) National Institute of Health, conditional gift fund 
(2c617). 

(35) Patients’ deposits, United States Marine Hospital, 
Carville, Louisiana (2t623). 

(36) Estates of deceased personnel, War Department 
(8tl80). 

(37) Effects of deceased employees, Department of In¬ 
terior (4t029). 

(38) Fredericksburg and Spotsylvania County Battle¬ 
fields memorial fund (8c813). 

(39) Petersburg National Military Park fund (8c814). 

(40) Gorgas memorial laboratory quotas (lc304). 

(41) Contributions to International Boundary Commis¬ 
sion, United States and Mexico (lc398). 

(42) Salvage proceeds, American vessels (lt581). 

(43) Wages due American seamen (lt630). 

(44) Federal Industrial Institution for Women, contri¬ 
butions for chapel (lc948). 

(45) General post fund, National Homes, Veterans’ Ad¬ 
ministration (0t930). 

(46) Repatriation of American seamen (ls555). 

(47) Expenses, public, survey work, general (4sl72). 

(48) Expenses, public survey work, Alaska (4sl73). 

(49) Funds contributed for improvement of roads, 
bridges, and trails, Alaska (4c528). 

(50) Protective works and measures, Lake of the Woods 
and Rainy River, Minn. (8s863). 

(51) Washington redemption fund (DCt622). 

(52) Permit fund, District of Columbia (DCt615). 

(53) Unclaimed condemnation awards, National Capital 
Park and Planning Commission, District of Columbia 
(DCt629). 
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(54) Unclaimed condemnation awards, Rock Creek and 
Potomac Parkway Commission, District of Columbia 
(DCt620). 

(55) Miscellaneous trust-fund deposits, District of Co¬ 
lumbia (DCt613). 

(56) Surplus fund, District of Columbia (DCt621). 

(57) Relief and rehabilitation, District of Columbia 
Workmen’s Compensation Act (DCt604). 

(58) Inmates’ fund, workhouse and reformatory, Dis¬ 
trict of Columbia (DCt605). 

(59) Soldiers’ Home, permanent fund (8tl84). 

(60) Chamber Music Auditorium, Library of Congress 
(0s259). 

(61) Bequest of Gertrude Hubbard (0t256). 

(62) Puerto Rico special fund (Internal Revenue). 

(63) Miscellaneous trust funds, Department of State. 

(64) Funds contributed for improvement of (name of 
river or harbor). 

(65) Funds advanced for improvement of (name of river 
or harbor). 

(66) Funds contributed for Indian projects. 

(67) Miscellaneous trust funds of Indian tribes. 

(68) Ship’s stores profits, Navy (7s985). 

(69) Completing surveys within railroad land grants 
(4tl86). 

(70) Memorial to women of World War, contributions 
(0c075). 

(71) Funds contributed for memorial to John Ericsson 
(0sl63). 

(72) American National Red Cross Building, contribu¬ 
tions (0c426). 

(73) Estates of decedents, Department of State, trust 
fund (lt580). 

(74) Funds due incompetent beneficiaries, Veterans’ Ad¬ 
ministration (0t852). 

(75) To promote the education of the blind (principal) 
(2t092). 

(76) Paving Government road across Fort Sill Military 
Reservation, Okla. (8c664). 

(77) Bequest of William F. Edgar, museum and library, 
office of Surgeon General of the Army (8c504). 

(78) Funds contributed for flood control (name of river, 
harbor, or project). 

(79) Matured obligations of the District of Columbia 
(2t070). 
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(80) Naval hospital fund (7s815). 

(81) Navy fines and forfeitures (7s984). 

(82) To promote the education of the blind (interest) 
(2x093). 

(83) Soldiers’ Home, interest account (8x185). 

(c) (1) United States Government life insurance fund, 
Veterans’ Administration (0t875). 

(2) Estates of deceased soldiers, United States Army 
(8tl89). 

(3) Teachers’ retirement fund deductions, District of 
Columbia (DCt624). 

(4) Teachers Retirement Fund, Government Reserves, 
District of Columbia (DCt627). 

(5) Expenses of Smithsonian Institution, Trust Fund 
(principal) (Ot596). 

(6) Civil Service Retirement and Disability Fund 
(Ot843). 

(7) Canal Zone Retirement and Disability Fund (Ot850). 

(8) Foreign Service Retirement and Disability Fund 
(lt560).” 

• ••••#•••• 
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BRIEF FOR THE APPELLEES 


OPINION BELOW 

The memorandum opinion of the District Court (Rr 965— 
990) 1 is not reported. 

JURISDICTION 

This is an appeal from the final judgment of the District 
Court of the United States for the District of Columbia, dated 
May 7,1943, dismissing the action on the merits. Jurisdiction 
of this Court is invoked by appellants under the Act of Febru¬ 
ary 9,1893, c. 74,27 Stat. 435, Sec. 7; as amended by the Act of 
March 3, 1901, c. 854, 31 Stat. 1225, Sec. 226, and the Act of 
March 3,1921, c. 125,41 Stat. 1312, Sec. 12; District of Colum¬ 
bia Code (1940), Sec. 17-101. 

1 Record references in this brief are to the Joint Appendix filed under sepa¬ 
rate cover with the Court in this case. 
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QUESTIONS PRESENTED 

1. Whether the decision of this Court, on plaintiff’s appeal 
from the order of the District Court dismissing plaintiff’s action 
on the ground that the complaint did not state a claim on which 
relief could be granted, foreclosed the District Court, on sub¬ 
sequent trial on the merits, from determining and finding the 
facts as disclosed by the evidence. 

2. Whether the District Court was obliged to ignore facts 
proved by intervenors’ at the trial because of claimed state¬ 
ments to the contrary made by some of the defendants at 
divers times prior to the trial. 

3. Whether the District Court was in error holding that it 
was without power in this suit to compel withdrawal from the 
Treasury, for payment to the plaintiffs and intervenors, the 
balances shown in appropriation accounts set up on the books 
of the Treasury pursuant to appropriation warrants. 

4. Whether the facts found by the District Court show the 
defendants guilty of such a tortious taking of money from 
plaintiffs and intervenors or guilty of any other acts as leave 
them liable to judgment collectible out of their private estates. 

5. Whether the facts as found by the District Court support 
the judgment entered thereon. 

STATUTES AND CONSTITUTIONAL PROVISION INVOLVED 

Constitution of the United States, Article I: 

Section 9. * * * 

No Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law; and a 
regular Statement and Account of the Receipts and Ex¬ 
penditures of all public Money shall be published from 
time to time. 

* # * * * 

Revised Statutes: 

Sec. 233. There shall be at the seat of Government an 
Executive Department to be known as the Department 
of the Treasury, and a Secretary' of the Treasury, who 
shall be the head thereof. (5 U. S. C. 1940 ed., Sec. 
241.) 
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Sec. 246 [as amended]. The Secretary of the Treasury 
may, by an appointment under his hand and official 
seal, delegate to one of the Assistant Secretaries of the 
Treasury authority to sign in his stead all warrants for 
the payment of money into the public Treasury, and all 
warrants for the disbursement from the public Treasury, 
of money certified by the proper accounting officers of 
the Treasury to be due upon accounts duly audited and 
settled by them. (5 U. S. C. 1940 ed., Sec. 248.) 

Sec. 248. The Secretary of the Treasury shall, from 
time to time, digest and prepare plans for the improve¬ 
ment and management of the revenue, and for the sup¬ 
port of the public credit; shall superintend the collec¬ 
tion of the revenue; shall, from time to time, prescribe 
the forms of keeping and rendering all public accounts 
and making returns; shall grant, under the limitations 
herein established, or to be hereafter provided, all war¬ 
rants for moneys to be issued from the Treasury in 
pursuance of appropriations by law; shall make report, 
and give information to either branch pf the legislature 
in person or in writing, as may be required, respecting 
all matters referred to him by the Senate or House of 
Representatives, or which shall appertain to his office-; 
and generally shall perform all such services relative to 
the finances as he shall be directed to perform. (5 U. S. 
C. 1940 ed., Sec. 242.) 

Sec. 301. There shall be in the Department of the 
Treasury a Treasurer of the United States, who shall be 
appointed by the President, by and with the advice and 
consent of the Senate, and shall be entitled to a salary 
of eight thousand dollars a year. (31 U. S. C. 1940 ed., 
Sec. 141.) 

Sec. 305 [as amended]. The Treasurer shall receive 
and keep the moneys of the United States, and disburse 
the same upon warrants drawn by the Secretary of the 
Treasury, countersigned in the General Accounting 
Office, and not otherwise. He shall take receipts for all 
moneys paid by him, and shall give receipts for all 
moneys received by him; and all receipts for moneys 
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received by him shall be indorsed upon warrants signed 
by the Secretary of the Treasury, without which war¬ 
rant, so signed, no acknowledgment for money received 
into the public Treasury shall be valid. He shall render 
his accounts to the General Accounting Office quarterly, 
or oftener if required, and shall transmit a copy thereof, 
when settled, to the Secretary of the Treasury. He shall 
at all times submit to the Secretary of the Treasury and 
the General Accounting Office, or either of them, the 
inspection of the moneys in his hands. (31 U. S. C. 
1940 ed., Sec. 147.) 

STATEMENT 

The appellants, 2 in their statement of the case, have omitted 
therefrom substantially all of the proven facts as found by the 
District Court after trial on the merits. 

The following statement is deemed necessary to a proper con¬ 
sideration of the questions presented on this appeal: 

J. Wood Thompson, A. W. Fisher, D. S. Hopson and S. J. 
Ward, as plaintiffs, commenced an action against the defend¬ 
ants as a class suit on January 25, 1936, and filed their bill of 
complaint as a bill in equity, in which, on behalf of themselves 
and all other producers of cotton similarly situated, they sought 
relief on account of money alleged to have been paid in con¬ 
nection with a so-called “Surplus Cotton Tax-Exemption Cer¬ 
tificate Pool 1935”, established and operated under the Bank- 
head Cotton Act. 3 The relief sought was that the defendants 
be enjoined from distributing a fund alleged to be in the pos¬ 
session and control of the defendants and to compel its distri¬ 
bution under court order. (R. 1-14.) 

Before being required to answer, the defendants filed a mo¬ 
tion to dismiss which was sustained by the District Court and 
the court thereupon entered its order dismissing the action. 
(R. 180-181, 188.) The plaintiffs appealed to this Court, but 

3 Hereafter in this brief the appellant/will be referred to as intervenors; 
the original plaintiffs as plaintiffs; and the appellees as defendants. 

1 Act of April 21. 1934, c. 157, 48 Stat. 598, amended by the Act of June 
20, 1234, c. 687, 48 Stat. 1184, and by the Act of August 24. 1935, c. 641, 49 
Stat. 750. 
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only from the order of dismissal. A restraining order pending 
appeal was applied for and that also was denied. (R. 182,187- 
188.) On appeal, this Court reversed the District Court’s order 
of dismissal and remanded the case for trial on the merits. 4 
After remand, an answer was filed on behalf of the defendants 
(R. 193-206) and thereafter the'plaintiffs filed, in the District 
Court, their motion for dismissal of the action without prejudice 
(R. 217-218). 

The intervenors, viewing the filing of plaintiffs’ motion to 
dismiss without prejudice as ground for intervention by persons 
similarly situated,, and claiming to be similarly situated, filed 
motions with the District Court for permission to intervene. 
(R. 218-219,228-229.) The plaintiffs’ motion and the motions 
of the intervenors having come duly on to be heard, the District 
Court denied the plaintiffs’ motion to dismiss (R. 230), and 
granted intervenors’ petitions to intervene and to file com¬ 
plaints in intervention (R. 220-236). The defendants were 
then permitted, by the District Court, to file separate answers 
to the complaints in intervention (R. 229-230, 237) and the 
case, after pre-trial hearing, came duly on for trial on the merits. 
The plaintiffs took no active part in the trial, either in person 
or by attorney, and the prosecution of the case was carried on 
exclusively by the intervenors. (R. 971-972.) 

After trial on the merits the District Court made and filed 
its findings of fact and conclusions of law and thereafter judg¬ 
ment was entered. (R. 972-990.) From the judgment so 
entered, the intervenors have taken this appeal. 

At the time of the commencement of plaintiffs’ action, the 
defendant Henry A. Wallace was Secretary of Agriculture of 
the United States; the defendant Chester C. Davis was then 
Administrator of the Agricultural Adjustment Administration; 
and the defendant John B. Payne was then Comptroller of the 
Agricultural Adjustment Administration. The defendant 
Henry A. Wallace resigned his office on September 4,1940; the 
defendant Chester C. Davis resigned his office on June 24, 
1936; and the defendant John B. Payne resigned his office on 
May 18, 1936. Since these resignations none of the defend- 


4 Thompson v. Deal, 92 F. 2d 47S, 67 App. D. C. 327. 
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ants have held the offices so theretofore held by them. (Find¬ 
ings I, II and III, R. 972-973.) 

The defendant W. A. Julian, at the time of the commence¬ 
ment of this action was and now is Treasurer of the United 
States. (Finding V, R. 973.) 

On April 21,1934, the Congress of the United States enacted 
what was‘thereafter commonly known and is hereinafter re¬ 
ferred to as the Bankhead Cotton Act. The Act levied and 
assessed a tax on all cotton but exempted from the tax cotton 
to the extent of the allotment made to the farm on which 
grown; such allotments were made by the Secretary of Agri¬ 
culture under regulations promulgated by him, and were evi¬ 
denced by certificates of exemption issued by the Secretary to 
all producers who qualified therefor under the regulations. 
(Finding VI, R. 973-974.) 

By regulations, promulgated by the Secretary of Agriculture 
under the Bankhead Cotton Act, provision was also made for the 
issuance to producers of cotton of what were known as surplus 
cotton tax-exemption certificates. The certificates were to 
be issued by the Secretary of Agriculture in connection with the 
operation of what were known as surplus cotton tax-exemption 
certificate pools. The pools operated under the general super¬ 
vision of the Director of the Division of Cotton, Agricultural 
Adjustment Administration, subject to the approval of the Ad¬ 
ministrator of the Agricultural Adjustment Administration, 
Department of Agriculture. 

Three pools were established under the regulations: The 
Surplus Cotton Tax-Exemption Certificate Pool, hereafter 
referred to as the 1934 pool, which was established under regu¬ 
lations promulgated by the Secretary of Agriculture, Septem¬ 
ber 5, 1934; the National Surplus Cotton Tax-Exemption Cer¬ 
tificate Pool, hereafter referred to as the 1935 pool, which 
was established under regulations promulgated by the Secre¬ 
tary of Agriculture, March 6, 1935; and the Special Surplus 
Cotton Tax-Exemption Certificate Pool, hereafter referred to 
as the special pool, which was established under regulations pro¬ 
mulgated by the Secretary of Agriculture on May 7, 1935. 

The applicable regulations provided that the so-called sur¬ 
plus cotton tax-exemption certificates, to be issued in connec- 
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tion with the 1934 pool, would be issued to producers of cotton 
in exchange only for certified checks, bank drafts or postal 
money-orders, made payable to the order of “Certificate Pool 
Manager”, in an amount equal to four cents per pound for each 
pound of cotton covered by the certificate received in ex¬ 
change therefor. The applicable regulations provided that so- 
called surplus cotton tax-exemption certificates, to be issued 
in connection with the operation of the special pool, would be 
issued only in exchange for certified checks, bank drafts or 
postal money-orders, made payable to the order of “Certificate 
Pool Manager”, in an amount equal to five cents per pound 
for each pound of cotton covered by the certificate received in 
exchange therefor. The applicable regulations provided that 
the so-called surplus cotton tax-exemption certificates to be 
issued in connection with the 1935 pool, would be issued only in 
exchange for postal money-orders, certified checks, bank drafts, 
bank cashier’s checks, or express money-orders, made payable 
to the order of “Certificate Pool Manager”, and in an amount 
equal to four cents per pound for each pound of cotton covered 
by the certificate received in exchange therefor. 

Under the regulations applicable to the respective pools, it 
was provided that a supply of the surplus cotton tax-exemp¬ 
tion certificates would be furnished to Assistants in Cotton Ad¬ 
justment, in the respective counties of the states, and such 
Assistants in Cotton Adjustment were authorized to deliver 
them to producers, at their request, and in exchange only for 
bank cashier’s checks, bank drafts, etc., for the prescribed 
amount, and made payable to the order of “Certificate Pool 
Manager”. 

The Assistants in Cotton Adjustment, above referred to, 
were in the Extension Service of the Department of Agricul¬ 
ture. They received their appointments from the Secretary 
of Agriculture, were connected with the office of the county 
agent in the county in which they functioned, and performed 
field functions for the Agricultural Adjustment Administration 
of the Department of Agriculture. 

The surplus cotton tax-exemption certificates so authorized 
to be delivered by Assistants in Cotton Adjustment at the re¬ 
quest of cotton producers in exchange for cashier’s checks, etc., 

567580—*4-2 
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payable to the order of “Certificate Pool Manager”, could be 
surrendered to and were accepted by Collectors of Internal 
Revenue, in lieu of the tax levied and assessed under the Bank- 
head Cotton Act which would otherwise be required to be paid 
in cash to Collectors of Internal Revenue on account of cotton 
subject to tax under the Act. After issuance, the surplus cot-, 
ton tax-exemption certificates were assignable at the price per 
pound for which they were originally issued. (Finding VII, 
R. 974-976.) 

The defendant, Ernest L. Deal, on March 21, 1934, by direc¬ 
tion of the Secretary of Agriculture, was appointed Regional 
Consultant in the Agricultural Adjustment Administration, 
and continued to hold that office until March 18, 1935. On 
March 16,1935, he was appointed Senior Marketing Specialist, 
CAF-12, in the Agricultural Adjustment Administration, at 
a salary of $4,600 per annum, effective March 19,1935, and his 
appointment as Regional Consultant at $15 per diem (when 
actually employed), was terminated March 18, 1935, by direc¬ 
tion of the Secretary of Agriculture. His appointment as 
Senior Marketing Specialist in the Agricultural Adjustment 
Administration continues to the present time, but he is now 
and for some time has been located and engaged in the per¬ 
formance of the duties of that office in the State of Mississippi. 
(Finding IV, R. 973.) 

The defendant, Ernest L. Deal, was, on September 5, 1934, 
also designated “Certificate Pool Manager” by the Chief of the 
Cotton Production Section, Commodities Division, Agricul¬ 
tural Adjustment Administration, Department of Agriculture, 
and in said designation it was provided that he “as such, will 
manage the Surplus Cotton Tax-Exemption Certificate Pool 
in accordance with provisions of said Regulations and such 
amendments thereto as may be hereafter made by the Secre¬ 
tary.” Although not formally designated, the defendant Deal 
acted as “Certificate Pool Manager” in connection with the 
operation of the 1935 pool and the special pool. (Finding 
VIII, R. 976.) 

Prior to the issuance of any surplus cotton tax-exemption 
certificates the Secretary of the Treasury and the Comptroller 
General, by appropriate official action prescribed that all 
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cashier’s checks, money-orders, etc., received in exchange for 
so-called surplus cotton tax-exemption certificates, should be, 
by the Department of Agriculture, scheduled for collection by 
the Treasury Department of the United States, and that the 
proceeds from the collection thereof be covered into the 
Treasury of the United States by appropriate covering warrant. 
Such action by the Secretary of the Treasury and the Comp¬ 
troller General was taken under and pursuant to the terms and 
provisions of the Permanent Appropriation Repeal Act, 1934, 
mi, c. 756, 48 Stat. 1224. (Finding IX, R. 976-977.) 

The plaintiff, James Wynn Thompson, Jr., 5 on November 19, 
1935, applied to the Assistant in Cotton Adjustment in the 
County of Leland, State of Mississippi, for surplus cotton tax- 
exemption certificates, and tendered in exchange therefor a 
cashier’s check in the amount of $882.60. The Assistant in 
Cotton Adjustment thereupon delivered to the plaintiff 
Thompson, surplus cotton tax-exemption certificates, so applied 
for by him, and received in exchange therefor the cashier’s 
check so tendered. 

The plaintiff, A. W. Fisher, on November 15, 1935, applied 
to the Assistant in Cotton Adjustment in Leland County, State 
of Mississippi, for surplus cotton tax-exemption certificates, 
and tendered in exchange therefor a cashier’s check in the 
amount of $6,747.80. The Assistant in Cotton Adjustment 
thereupon delivered to the plaintiff Fisher, the surplus cotton 
tax-exemption certificates, so applied for by her, and received 
in exchange therefor the cashier’s check so tendered. 

The plaintiff, S. J. Ward, on or about September 26, 1935, 
applied to the Assistant in Cotton Adjustment in Wetumpka 
County, State of Alabama, for surplus cotton tax-exemption 
certificates, and tendered in exchange therefor a cashier’s check 
in the amount of $227.25. The Assistant in Cotton Adjust¬ 
ment thereupon delivered to the plaintiff Ward, the surplus 
cotton tax-exemption certificates, so applied for by him, and 
received in exchange therefor the cashier’s check so tendered. 

* After intervening the intervenors caused the record to show that J. Wood 
Thompson and James Wynn Thompson, Jr., refers to one and the same per¬ 
son. 
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The plaintiff, D. S. Hopson, on October 30, 1935, applied to 
the Assistant in Cotton Adjustment in Wetumpka County, 
State of Alabama, for surplus cotton tax-exemption certificates 
and tendered in exchange therefor a cashier’s check in the 
amount of $626.60. The Assistant in Cotton Adjustment 
thereupon delivered to the plaintiff Hopson, the surplus cotton 
tax-exemption certificates, so applied for by him, and received 
in exchange therefor the cashier’s check so tendered. (Find- • 
ing X, R. 977-978.) 

The Assistants in Cotton Adjustment in due course forwarded 
the cashier’s checks, so received from the plaintiffs Thompson, 
Fisher, Ward and Hopson, to the Cotton Section of the Agri¬ 
cultural Adjustment Administration, Department of Agricul¬ 
ture at Washington, D. C. The checks, when received by the 
Cotton Section, were included with other checks in a schedule 
of collection and transmitted through the Comptroller of the 
Agricultural Adjustment Administration and the office of 
Budget and Finance to the Treasury Department of the United 
States for collection. The cashier’s checks were thereupon and 
in due course collected by the Treasury Department of the 
United States. (Finding XI, R. 978.) 

The proceeds from the collection of the cashier’s checks of 
the plaintiffs Thompson, Fisher, Ward and Hopson were, on 
and.prior to the 31st day of December, 1935, together with the 
proceeds from the collection of other miscellaneous items, cov¬ 
ered into the Treasury of the United States by covering war¬ 
rants duly and regularly signed by the Secretary of the Treas¬ 
ury, countersigned by the Comptroller General of the United 
States, and upon the covering warrants the Treasurer of the 
United States duly indorsed his receipt for the moneys so cov¬ 
ered. (Finding XII, R. 978.) 

The cashier’s checks received from the plaintiffs Thompson, 
Fisher and Hopson, as above set forth, were received in exchange 
for surplus cotton tax-exemption certificates, issued by the Sec¬ 
retary of Agriculture in connection with the operation of the 
1935 pool; the cashier’s check so received from the plaintiff 
Ward, was received in exchange for surplus cotton tax-exemp¬ 
tion certificates issued by the Secretary of Agriculture in con- 
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nection with the operation of the special pool. (Finding XIII, 
R. 979.) 

The intervenor, R. H. Robinson, at all of the times here 
material, was a partner in and manager of a partnership known 
as the Reiser Supply Company. The partnership was engaged 
in the operation of a gin and ginned all of the cotton of the 
intervenor Robinson and the intervenors Amos and Parker. 
At ten different times between October 10,1934, and February 
3, 1935, both dates inclusive, the Reiser Supply Company ap¬ 
plied to the Assistant in Cotton Adjustment in the County of 
Osceola, State of Arkansas, for surplus cotton tax-exemption 
certificates and tendered in exchange therefor bank drafts 
amounting in the aggregate to $20,861.80. The Assistant in 
Cotton Adjustment^ thereupon delivered to the Reiser Supply 
Company the surplus cotton tax-exemption certificates, so ap¬ 
plied for, and received in exchange therefor the bank drafts so 
tendered. Included in the amount of the bank drafts so de¬ 
livered and received was the amount of $803.50, representing 
certificates acquired for the intervenor Robinson; $200.92, rep¬ 
resenting certificates acquired for the intervenor Amos; and 
$218.29, representing certificates acquired for the intervenor 
Parker. 

The Assistant in Cotton Adjustment in due course forwarded 
the bank drafts, so received from the Reiser Supply Company, 
to the Cotton Section of the Agricultural Adjustment Adminis¬ 
tration, Department of Agriculture at Washington, D. C. The 
drafts, when received by the Cotton Section, were, by the ap¬ 
propriate officers of the Department of Agriculture, included 
with other checks in a schedule of collection and transmitted to 
the Treasury Department of the United States for collection. 
The bank drafts were thereupon, and in due course, collected 
by the Treasury Department of the United States. 

The proceeds from the collection of all of the bank drafts 
received from the Reiser Supply Company, as above set forth, 
were before the month of February, 1935, together with the pro¬ 
ceeds from the collection of other miscellaneous items, covered 
into the Treasury of the United States by covering warrants 
duly and regularly signed by the Secretary of the Treasury, 
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countersigned by the Comptroller General, and upon the cover¬ 
ing warrants the Treasurer of the United States duly indorsed 
his receipt for the money so covered. The bank drafts delivered 
to the Assistant in Cotton Adjustment for surplus cotton tax- 
exemption certificates on behalf of the intervenors Robinson, 
Amos and Parker were delivered in connection with the opera¬ 
tion of the 1934 pool. (Finding XV, R. 979-980.) 

The intervenors, Lowrance Brothers & Company, Morrill and ‘ 
Miller, all applied to the Assistants in Cotton Adjustment in 
their respective counties for surplus cotton tax-exemption cer¬ 
tificates, and tendered in exchange therefor bank drafts or 
cashier’s checks. The Assistants in Cotton Adjustment there¬ 
upon delivered to them the surplus cotton tax-exemption cer¬ 
tificates, so applied for by them, and received in exchange there¬ 
for the bank drafts and cashier’s checks so tendered. 

The Assistants in Cotton Adjustment in due course for- 
warded the cashier’s checks and drafts, so received from the in¬ 
tervenors Lowrance Brothers & Company, Morrill and Miller, 
to the Cotton Section of the Agricultural Adjustment Adminis¬ 
tration, Department of Agriculture at Washington, D. C. The 
checks and drafts, when received by the Cotton Section, were, 
by the appropriate officers of the Department of Agriculture, in¬ 
cluded with other checks in a. schedule of collections and trans¬ 
mitted to the Treasury Department of the United States for 
collection. The cashier’s checks and bank drafts were there¬ 
upon, and in due course, collected by the Treasury Depart¬ 
ment of the United States. 

The proceeds from the cashier’s checks and drafts of the in¬ 
tervenors Lowrance Brothers & Company, Morrill and Miller, 
were, prior to January 26, 1936,® covered into the Treasury of 
the United States by covering warrants duly and regularly 
signed by the Secretary of the Treasury, countersigned by the 
Comptroller General, and upon the covering warrants the 

*A $7S4 cashier’s check delivered by the intervenor Miller was collected 
by the Treasury Department of the United States on January 7, 1936, but 
the proceeds from the collection thereof were not formally and officially 
covered into the Treasury of the United States by covering warrant until 
April 30,1936. (R.981.) 
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Treasurer of the United States duly indorsed his receipt for 
the moneys so covered. (Finding XVI, R. 981.) 

The bank drafts and cashier’s checks delivered by the inter- 
venors Lowrance Brothers & Company, Morrill and Miller in 
exchange for surplus cotton tax-exemption certificates, as above 
set forth, were dated and in the amounts as follows (Find¬ 
ing XVII, R. 982) : 


Lowrance Brothers & Company: 

December 12, 1934-$9,413.00 

February 9, 1935_ 3,487.80 

Lynn W. Morrill: 

January 21, 1935— -:- 6, 582. 60 

January 21, 1935_ 1,698.80 

S. Carl Miller: 

December 21, 1934_ 1,700.00 

December 22, 1934_ 117.40 

November 14, 1935_ 500.00 

November 19, 1935- 500. 00 

December 4, 1935_ 784. 00 


The bank drafts and cashier’s checks delivered to Assistants 
in Cotton Adjustment in exchange for surplus cotton tax-ex¬ 
emption certificates by the intervenors Lowrance Brothers & 
Company, Morrill and Miller, as above set forth, were all de¬ 
livered in connection with the operation of the 1934 pool, except 
that the two $500 cashier’s checks and the $784 cashier’s check, 
delivered by the intervenor Miller, were delivered in connection 
with the operation of the 1935 pool. (Finding XVIII, R. 982.) 

Neither the Assistants in Cotton Adjustment nor the defend¬ 
ants, or either or any of them, at any time, made any demand 
on plaintiffs or intervenors, or either or any of them, that they 
secure surplus cotton tax-exemption certificates through or in 
connection with any of the pools, or that they pay any money 
or deliver any instruments for the payment of money, but on 
the contrary the Assistants in Cotton Adjustment and the de¬ 
fendants and each of them were wholly passive in the matter; 
all checks were received and certificates delivered in exchange 
therefor at the request of the plaintiffs and intervenors and 
not otherwise. (Finding XX. R. 983.) 

The bank drafts and cashier’s checks so delivered by the 
plaintiffs and intervenors to Assistants in Cotton Adjustment 
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1 in exchange for surplus cotton tax-exemption certificates, were 
caused to be issued and delivered without protest and without 
any indication being given to the Assistants in Cotton Adjust¬ 
ment, or to either or any of the defendants, that the checks 
! should not be disposed of in the manner and form in which 
they were thereafter disposed of, or that on account of the 
delivery of such checks the plaintiffs or intervenors, or either 
or any of them, would seek to hold the defendants, or either or 
any of them, personally liable for the moneys evidenced by the 
checks. (Finding XXI, R. 983.) 

The bank drafts and cashier’s checks delivered by plaintiffs 
and intervenors, as hereinbefore set forth, were all scheduled 
for collection by the Department of Agriculture and collected 
by the Treasury Department of the United States for coverage 
into the Treasury of the United States, without defendants 
having been given any notice or intimation that plaintiffs or 
intervenors would make or intended to make any claim of ir¬ 
regularity or illegality respecting the transactions. (Finding 
XXII, R. 983-984.) ' 

All money-orders, bank drafts, cashier’s checks, etc., received 
by Assistants in Cotton Adjustment in exchange for so-called 
i surplus cotton tax-exemption certificates in connection with 
the operations of the 1934 pool, 1935 pool and special pool, 
were all collected by the Treasury Department of the United 
States and the proceeds from the collection thereof officially 
and formally covered into the Treasury of the United States. 
The proceeds from the collection of the cashier’s checks re¬ 
ceived from the plaintiff Thompson, were covered into the 
Treasury on December 31, 1935; Fisher, December 30, 1935; 
Ward, November 25, 1935; and Hopson, December 11, 1935. 
The proceeds from the collection of the drafts received from the 
intervenor Lowrance Brothers & Company, were covered into 
the Treasury on February 8, 1935; Morrill, February 28 and 
March 12, 1935; Miller (drafts in connection with the 1934 
pool), prior to March 31,1935; Amos, January 21 and February 
8,1935; Parker, December 31,1934, and January 21,1935; and 
Robinson, prior to March 13,1935. 

The proceeds from the collection of the cashier’s checks re¬ 
ceived from the intervenor Miller, in connection with the oper- 
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ation of the 1935 pool, were all formally and officially covered 
into the Treasury of the United States prior to the commence¬ 
ment of this suit, except the cashier’s check in the amount of 
$784; however, this check was collected by the Treasury De¬ 
partment and the proceeds from the collection thereof were 
in the possession of the Treasury Department of the United 
States for coverage prior to the commencement of this suit 
although the proceeds were not formally and officially covered 
until April 30, 1936. (Finding XXIII, R. 984-985.) 

The total amount of money collected by the Treasury De¬ 
partment of the United States on postal money-orders, cashier’s 
checks, etc., received by the Assistants in Cotton Adjustment 
in exchange for so-called cotton tax-exemption certificates 
issued in connection with the 1934 pool and covered into the 
Treasury of the United States by the covering warrants of the 
Secretary of the Treasury, countersigned by the Comptroller 
General, was $16,010,320.64. On account of the moneys so 
covered into the Treasury of the United States in connection 
with the operation of the 1934 pool, there was set up on the 
books of the Treasury Department of the United States, pur¬ 
suant to appropriation warrants issued by the Secretary of the 
Treasury and countersigned by the Comptroller General, an 
appropriation account to which was credited the total amount 
of $16,010,320.64; of the total amount so appropriated 
$15,978,839.15 has been expended in accordance with the ap¬ 
plicable Congressional appropriation and under accountable or 
pay warrants, signed by the Secretary of the Treasury and 
countersigned by the Comptroller General of the United States 
and upon vouchers duly issued and certified by a duly qualified 
certifying officer of the Department of Agriculture. The ex¬ 
penditures were all made by Government check issued in the 
usual manner by the Chief Disbursing Officer of the United 
States. There is now a balance to the credit of the appropria¬ 
tion in the amount of $31,481.49. The unexpended balance 
so remaining in the appropriation account is reflected on the 
books of the Government as follows: (1) Available for requisi¬ 
tion by the Department of Agriculture, to the credit of the 
disbursing officer of the United States for expenditure within 
the purpose of the appropriation, $7,545.35 and (2) to the 
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credit of the disbursing officer of the United States, represent¬ 
ing the undisbursed balance of funds requisitioned to the credit 
of the disbursing officer with the approval of the Secretary of 
the Treasury and the Comptroller General, and for disburse¬ 
ment within the purpose of the appropriation, §23,936.14. 

The total amount of money collected by the Treasury De¬ 
partment of the United States on postal money-orders, cash¬ 
ier’s checks, etc., received by the Assistants in Cotton Adjust¬ 
ment in exchange for so-called cotton tax-exemption certifi¬ 
cates, issued in connection with the 1935 pool and covered into 
the Treasury of the United States by the covering warrants of 
the Secretary of the Treasury, countersigned by the Comp¬ 
troller General, was $3,701,183.54. On account of the moneys 
so covered into the Treasury in connection with the operation 
of the 1935 pool, there was set up on the books of the Treasury 
Department, pursuant to appropriation warrants issued by the 
Secretary of the Treasury and countersigned by the Comptrol¬ 
ler General, an appropriation account to which was credited the 
total amount of $3,701,183.54; of the total amount so appro¬ 
priated $3,639,013.53 has been expended in accordance with the 
applicable Congressional appropriation and under accountable 
or pay warrants, signed by the Secretary of the Treasury and 
countersigned by the Comptroller General of the United States 
and upon vouchers duly issued and certified by a duly qualified 
certifying officer of the Department of Agriculture. The ex¬ 
penditures were all made by Government check issued in the 
usual manner by the Chief Disbursing Officer of the United 
States. There is now a balance to the credit of the appropria¬ 
tion in the amount of $62,170.01. The unexpended balance 
so remaining in the appropriation account is reflected on the 
books of the Government as follows: (1) Available for requisi¬ 
tion by the Department of Agriculture, to the credit of the dis¬ 
bursing officer of the United States for expenditure within the 
purpose of the appropriation. $53,318.47 and (2) to the credit 
of the disbursing officer of the United States, representing the 
undisbursed balance of funds requisitioned to the credit of the 
disbursing officer with the approval of the Secretary of the 
Treasury and the Comptroller General, and for disbursement 
within the purpose of the appropriation, $8,851.54. 
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The total amount of money collected by the Treasury De¬ 
partment of the United States on postal money-orders, cashier’s 
checks, etc., received by the Assistants in Cotton Adjustment 
in exchange for so-called cotton tax-exemption certificates, 
issued by the Secretary of Agriculture in connection with the 
special pool and covered into the Treasury by the covering 
warrants of the Secretary of the Treasury, countersigned by the 
Comptroller General, was $2,711,514.69. On account of the 
moneys so covered into the Treasury in connection with the 
operation of the special pool, there was set up on the books of 
the Treasury Department, pursuant to appropriation war¬ 
rants issued by the Secretary of the Treasury and countersigned 
by the Comptroller General, an appropriation account to which 
was credited the total amount of $2,711,514.69; of the total 
amount so appropriated $2,689,100.25 has been expended in 
accordance with the applicable Congressional appropriation 
and under accountable or pay warrants, signed by the Secretary 
of the Treasury and countersigned by the Comptroller General 
of the United States and upon vouchers duly issued and certi¬ 
fied by a duly qualified certifying officer of the Department of 
Agriculture. The expenditures were all made by Government 
check issued in the usual manner by the Chief Disbursing Offi¬ 
cer of the United States. There is now a balance to the credit 
of the appropriation in the amount of $22,414.44. The unex¬ 
pended balance so remaining in the appropriation account is 
reflected on the books of the Government as follows: (1) Avail¬ 
able for requisition by the Department of Agriculture, to the 
credit of the disbursing officer of the United States for expendi¬ 
ture within the purpose of the appropriation, $8,561.39 and (2) 
to the credit of the disbursing officer of the United States, rep¬ 
resenting the undisbursed balance of funds requisitioned to the 
credit of the disbursing officer, with the approval of the Secre¬ 
tary of the Treasury and the Comptroller General, and for dis¬ 
bursement within the purpose of the appropriation, $13,853.05. 
(Finding XXIV, R. 985-988.) 

The balances in the appropriation accounts, as shown above, 
represent the amount of prospective claims on issued checks 
to certificate depositors, which, for one reason or another, have 
not been paid and an amount representing “breakage”. “Break- 
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age” is that residue of the appropriated amounts that remained 
after applying the percentage distribution factor that resulted 
in the issuance of the checks that were intended as the pay¬ 
ments to certificate depositors authorized by the Congressional 
appropriation. (Finding XXV, R. 988.) 

The only payments made by the plaintiffs and intervenors 
in connection with the operation of the so-called “Surplus Cot¬ 
ton Tax-Exemption Certificate Pools”, was that evidenced by 
the cashier’s checks and bank drafts that were collected by the 
Treasury Department of the United States as hereinbefore set 
forth. (Finding XXVII, R. 98S.) 

Congress has not appropriated any money to be paid to the 
plaintiffs or intervenors out of the Treasury on account of 
money received through the operation of the pools and covered 
into the Treasury. There is no Congressional authority for 
withdrawal of money from the Treasury under the pool appro¬ 
priation accounts for payment to plaintiffs and intervenors. 
(Finding XXVI, R. 988.) 

There is no fund in the hands of the defendants nor held in 
the Treasury over which the defendants as individuals have 
any control, neither was there any such fund at the time of 
nor since the commencement of this suit. (Finding XXVIII, 
R. 989.) 

SUMMARY OF ARGUMENT 

All money received in connection with the operation of the 
pools, including the money paid by plaintiffs and intervenors, 
was formally covered into the Treasury of the United States 
by covering warrants, duly signed by the Secretary of the 
Treasury, countersigned by the Comptroller General of the 
United States and having the receipt thereon of the Treasurer of 
the United States for the money so covered. 

Neither at the time of the commencement of plaintiffs’ suit 
notT at the time of the trial of this action on the merits, was there 
any fund in the possession and under the control of the de¬ 
fendants. 

The case proved by the intervenors at the trial on the merits 
was a different case from the one heretofore before this Court 
on plaintiff’s appeal. 








The nature of the suit sought to be prosecuted by plaintiffs 
under the allegations and prayer of their complaint was to 
impress a trust on a fund, alleged to be in the possession and 
under the control of the defendants; to enjoin the disbursement 
of such alleged fund and to compel its payment into court for 
distribution under court order. 

The nature of the case sought to be prosecuted by the inter- 
venors under the prayer of their complaints in intervention and 
the proofs made thereunder and the facts as found by the Dis¬ 
trict Court after trial, was to have withdrawn from the Treasury 
of the United States, for payment to them, the amount of the 
balances shown in the pool appropriation accounts and, in addi¬ 
tion, for personal judgment against the defendants. 

After the hearing on plaintiffs' motion to dismiss their action, 
plaintiffs took no further part in the prosecution of their case 
and they have not appealed from the judgment entered after 
trial on the merits. The pleadings that formed the basis of 
the trial on the merits were the complaints in intervention and 
the answers filed thereto by permission of the District Court. 
The only admissions made by the defendants, at and during 
the trial of the case, are those contained in the answers to the 
complaints in intervention. What is admitted and alleged in 
defendants’ answers is in complete accord with the facts as 
found by the District Court after trial. Under the circum¬ 
stances, it was the duty of the District Court to find the facts 
in accordance with the evidence presented at the trial and to 
enter judgment accordingly. 

The defendants were not guilty of such a tortious taking of 
money from plaintiffs and intervenors as leaves them liable to 
judgment collectible out of their personal estates. The plain¬ 
tiffs and intervenors dealt with the Assistants in Cotton Ad¬ 
justment who were connected with the offices of Agricultural 
Agents in the counties in which the respective plaintiffs and 
intervenors resided. It was to them that plaintiffs and inter¬ 
venors tendered the instruments and demanded cotton tax- 
exemption certificates in exchange therefor. Aside from all 
other considerations, an insuperable difficulty with intervenors’ 
case, respecting personal liability, is that they failed to prove 


that the payments made were made under protest, or with 
notice to the official who collected them that he would be held 
liable to refund them. 

Since the cashier’s checks, by which plaintiffs and inter- 
venors made their alleged payments, were actually collected 
by and the proceeds received by the United States, that is the 
answer to even’ argument advanced in support of the conten¬ 
tion that judgment, collectible out of the private estates of 
the defendants, should be rendered to the full amount of the 
money evidenced by the drafts and checks. 

The defendant, W. A. Julian, could not become personally 
liable to plaintiffs and intervenors for having received money 
into the Treasury of the United States, pursuant to the cover¬ 
ing warrants of the Secretary cf the Treasury countersigned 
by the Comptroller General: neither could he become per¬ 
sonally liable to plaintiffs and intervenors for having honored 
the warrants of the Secretary cf the Treasury countersigned 
by the Comptroller General of the United States, for the pay¬ 
ment of money out of the Treasury. 

The officers of the United States who, at the time of the com¬ 
mencement of this action, had control of the money paid by 
plaintiffs and intervenors were the Secretary of the Treasury 
and the Comptroller General of the United States. These 
officers are not parties to this suit. 

The defendants cannot be held personally liable for the 
amount of the balances shown in the pool appropriation 
account as of any particular date. The facts found by the Dis¬ 
trict Court show that all withdrawals under the pool appropria¬ 
tion accounts were made under and pursuant to accountable 
or pay warrants, duly signed by the Secretary of the Treasury 
and countersigned by the Comptroller General. The actual 
payment of money under these pool appropriation accounts 
was made by the Chief Disbursing Officer of the United States. 

There was no time, since the commencement of this suit, 
when the defendants or either or any of them could have se¬ 
cured any of the proceeds of plaintiffs’ or intervenors’ cashier’s 
checks for payment to plaintiffs or intervenors. If the appro¬ 
priation accounts had remained intact, no withdrawals there¬ 
under could presently be made for payment to them. The 



plaintiffs’ and intervenors’ present position would not be better 
if no money had been expended under the pool appropriation 
accounts. 


There was and is no Congressional authority for payment to 
plaintiffs and intervenors of any amount under the pool appro¬ 
priation accounts. The defendants were at all times powerless 
to effect any withdrawals from the Treasury for that purpose. 
The District Court could not have entered any order that would 
have enabled the' defendants to withdraw money from the 
Treasury under the pool appropriation accounts for distribu¬ 
tion under court order to the plaintiffs and intervenors. The 
evidence presented by the intervenors at the trial of their case 
on the merits will not support a judgment against the defend¬ 
ants, collectible out of their private estates. 

On the grounds of equity alone, it can reasonably be con¬ 
tended that it would be contrary to equity and good conscience 
to repay any money to plaintiffs and intervenors so long as they 
retain the cash benefits paid to them under the cotton reduction 
program of which the Bankhead Cotton Act was a part. 

The District Court’s judgment dismissing the action on the 
ground that the intervenors had failed to establish a claim upon 
which relief should and can be granted was correct. 

ARGUMENT 

I 

The finding of the District Court that all money received 
through the operation of the pools was covered into the 
Treasury by covering warrants duly signed by the Secre¬ 
tary of the Treasury, countersigned by the Comptroller 
General and having the Treasurer’s receipt thereon for 
the money so covered is conclusive as to the status of 
the money 

At the trial of the case on the merits the witnesses for the 
intervenors, who testified respecting the matter, agreed that all 
moneys received in connection with the pools went into the 
Treasury of the United States and that there could be no with¬ 
drawals on account thereof except pursuant to Congressional 
appropriation. (R. 477-479, 649-658.) However, aside from 
the testimony of intervenors’ and defendants’ witnesses to that 




effect, the point we now make is, that the covering warrants 
were alone sufficient to establish that the money was covered 
into the Treasury of the United States, and that there could 
be no withdrawals except pursuant to Congressional ap¬ 
propriation. 

Article I, Section 9 of the Constitution of the United States, 
supra, provides that “No Money shall be drawn from the 
Treasury, but in Consequence of Appropriations made by 
Law”. 

Sections 246, 24S and 305 of the Revised Statutes, supra, 
provide in substance that all money received into the Treasury 
of the United States shall be received only by and through 
covering warrants, signed by the Secretary of the Treasury, 
countersigned by the Comptroller General and having the re¬ 
ceipt thereon of the Treasurer for the money so covered. It 
follows, from the provisions of the statutes last referred to, 
that any and all money that from time to time may be in the 
Treasury of the United States came there by and through 
covering warrants. If a court has power to ignore such cover¬ 
ing warrants and to command that the amount of money so 
covered be withdrawn, either because of the court’s determina¬ 
tion that it should not have been covered, or for some other 
reason, then it is obvious that the constitutional provision 
restricting withdrawal could and would be circumvented and 
made non-operative. That this Court has not recognized any 
such power in the courts is indicated by its decision in the case 
of Stitzel-Weller Distillery v. Wickard, 118 F. 2d 19, 22, 73 
App. D. C. 220, where it is said— 

* * * the fact that the money sued for is now in the 
Treasury and that the United States have not consented 
to be sued, makes unnecessary any inquiry as to how it 
got there. * * * 

It cannot be seriously contended that the covering warrants are 
not conclusive evidence that the money, for which the Treasurer 
gave his receipt on the covering warrant, did not go into the 
Treasury of the United States so as not to be withdrawn except 
pursuant to Congressional appropriation. Johnston v. United 
States, 17 C. Cls. 157,170. 






































After having been so covered into the Treasury it makes no 
difference whether the incoming money was reflected on the 
Treasury books under the heading General Funds or Trust 
Funds. The important fact is that when the Treasurer of the 
United States, as such Treasurer, indorsed his receipt for the 
money on the covering warrant the money went into the Treas¬ 
ury of the United States. Thereafter the money was beyond 
the control of the defendants and of the courts. It was there¬ 
after to be withdrawn only pursuant to Congressional appro¬ 
priation and under appropriation and pay warrants signed by 
the Secretary of the Treasurer and Comptroller General of the 
United States. As said by this Court in the case of Hasfcms 
Bros. & Co. v. Morgenthau, 85 F. 2d 677,681,66 App. D. C. 178, 
certiorari denied, 299 U. S. 588: 

It is therefore of no moment whether the United States 
have the use of this money as they do the ordinary 
revenues of the government or whether the money rep¬ 
resents a trust fund created by Congress and earmarked 
for a specific purpose. In either case it is money in the 
Treasury of the United States as to which the United 
States had and have the power of control and disposition. 

When money is covered into the Treasury of the United 
States by covering warrant, it of necessity loses its identity as 
particular money and upon its receipt into the Treasury it 
merely adds to the money then in the Treasury. In that sense, 
at least, it surely becomes commingled with moneys of the 
United States. All of the other facts found by the District 
Court being concededly correct, the intervenors can have no 
meritorious objection to the finding of the court that the money 
secured through the operation of the pools was “commingled 
with the moneys of the United States”. (R. 989.) 

II 

The case proved by the intervenors at the trial out of which 
this appeal arises was an entirely different case from the 
one heretofore before this Court on plaintiffs’ appeal 

As heretofore shown in the statement, the District Court 
entered an order dismissing plaintiffs’ action on the ground that 


the plaintiffs’ bill did not state a claim on which relief could be 
granted. The plaintiffs appealed from that order of dismissal, 
so the case before this Court on that appeal was the case which 
this Court found to have been alleged in plaintiffs’ bill. As will 
appear from plaintiffs’ bill (and from this Court’s decision on 
plaintiffs’ appeal), the nature of the suit sought to be prose¬ 
cuted by plaintiffs was to impress a trust on a certain fund 
alleged to be in the possession and under the control of the 
defendants as individuals; to enjoin the disbursement of that 
fund, and to compel its payment into court for equitable dis¬ 
tribution under court order. As will further appear from this 
Court’s decision on that appeal, this Court construed the bill 
as alleging that, growing out of the operation of the 1935 Sur¬ 
plus Cotton Tax-Exemption Certificate Pool, there was a fund 
in the possession and under the control of the defendants as 
individuals. 

The facts, as found by the District Court at the trial out of 
which this appeal arises, show that neither at the time of the 
commencement of plaintiffs’ suit nor at the time of the trial 
involved in this appeal was there any fund in the possession or 
under the control of the defendants as individuals. On the 
contrary, the facts, as established at the trial and found by the 
District Court, show conclusively that all moneys received in 
connection with the operation of the 1935 pool and all other 
pools had gone into the possession and under the control of 
the United States before the institution of plaintiffs’ suit). 
Since, prior to the trial of intervenors’ suit, all moneys paid 
by plaintiffs and intervenors and all other producers had been 
formally covered into the Treasury of the United States, there 
was in fact no such fund subject to court order as was contem¬ 
plated by this Court’s decision on plaintiff’s appeal. It follows 
that there is no “law of the case” which prevented the District 
Court from deciding the case proved according to the law ap¬ 
plicable to the facts as proved. We respectfully submit, there¬ 
fore, that what is said in intervenors’ brief (pp. 19-23) with 
respect to “the law of the case” is without merit. 

It was the duty of the District Court to find the facts accord¬ 
ing to the evidence as presented at the trial, and to enter judg- 
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ment in accordance with the law applicable to the facts as 
found. Cummings v. Hardee, 102 F. 2d 622, 625, 628, 70 App. 
D. C. 18. 

Ill 

The so-called admissions claimed to have been made by one 
or more of the defendants at divers times before the trial 
of the case cannot supplant the facts actually proved at 
the trial of the issues presented by the pleadings under 
which the trial was had 

The intervenors appear to concede in their brief that the 
facts as found by the District Court show that the money paid 
in connection with the operation of the pools went into the 
Treasury of the United States and cannot be brought into the 
custody of the Court in this suit. However, intervenors con¬ 
tend that the actual facts as proved at the trial should be ignored 
and that the rights and liabilities of the parties should be de¬ 
termined on the basis of certain statements claimed to have 
been made by some of the defendants at divers times preceding 
the trial on the merits. In connection with this claim it should 
be noted that when the intervenors set about making proof of 
their case on the merits, they offered evidence respecting (^al¬ 
leged payments by plaintiffs and intervenors, (2) an account 
claimed to be related to the payments. As proof of the alleged 
payments by plaintiffs and intervenors the intervenors put in 
evidence the cashier’s checks that were the media of payment. 
However, the indorsements on the checks show that they were 
collected by the Treasury Department of the United States. 
(Pltf. 7 Ex. 13, R. 833.) In connection with the checks the inter¬ 
venors also put in evidence reports of Assistants in Cotton 
Adjustment, which reports show that the cashier’s checks, so 
put in evidence, were in the first instance delivered to Assistants 
in Cotton Adjustment and not to the defendants. (Pltf. Ex. 23, 
R. 841.) As proof of the existence of an account the inter¬ 
venors put in evidence certified copies of appropriation ac¬ 
counts, being part of the records of the United States. (Pltf. 

f Although the exhibits are marked plaintiffs’ exhibits, they actually are 
intervenors’ exhibits, the word plaintiff having been written in through 
error. 
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Ex. 79,80,81, R. 843-867.) As will appear from these last men¬ 
tioned exhibits, they, on their face, refer to accountable war¬ 
rants and appropriation warrants, and they actually are ac¬ 
counts of the United States Government. 

The evidence noted above and other facts in evidence, 
through intervenors’ exhibits and witnesses, established on in¬ 
terveners’ own case that all payments made by plaintiffs and 
intervenors were made through the medium of cashier’s checks; 
that the cashier’s checks were collected by the Treasury De¬ 
partment of the United States and the proceeds covered into 
the Treasury of the United States. The appropriation ac¬ 
counts (Pltf. Ex. 79, 80, 81, R. 843-867) were accounts set up 
on the books of the Government pursuant to appropriation 
warrants, duly signed by the Secretary of the Treasury and 
countersigned by the Comptroller General of the United States. 
Such accounts were merely intended to reflect the maximum 
amount authorized to be withdrawn from the Treasury pur¬ 
suant to the Congressional appropriation disclosed by the 
appropriation warrants. (R. 510-512.) 

Having thus established on their own case that the payments 
made by plaintiffs and intervenors did not go into a fund held 
by defendants as individuals, but on the contrary went into the 
Treasury of the United States and were thereafter held and 
controlled by the United States, the intervenors, nevertheless, 
contend that the courts should ignore these facts. Intervenors’ 
contention appears to be that the District Court should have 
disregarded their proof and decided the case on the basis of cer¬ 
tain statements made by some of the defendants at divers times 
before the trial. The real situation is, so far as the trial on the 
merits was concerned, there were no admissions by defendants 
except those made in the answers to the complaints in interven¬ 
tion. The answers were filed by permission of the District 
Court. Reference to those answers will disclose that their con¬ 
tents are in full and complete accord with the actual facts as 
found by the District Court. (R. 293-303.) The intervenors’ 
contentions, with respect to “the law of the case” and with re¬ 
spect to the so-called admissions, are wholly without merit. 
The cases cited by intervenors in ostensible support of these 
contentions are not in point and do not support them. 


The case of Nichols v. Bealmear, 36 App. D. C. 352, cited by 
intervenors (Br. 28), holds merely that a party cannot fail to 
have his pleading amended to conform to the proof, elect to 
rely on the admissions contained in his pleading and then on 
appeal withdraw the admissions and rely on the proof. The 
decision in the case of Alfred Richards Brick Co. v. Trott, 23 
App. D. C. 284, cited by intervenors (Br. 28-29), is to the same 
effect. 

The case of Metropolitan L. Ins. Co. v. Burch , 39 App. D. C. 
397,404, cited by intervenors (Br. 32), holds merely that where 
a defendant admits in open court that there was no disputed 
question of fact for submission to the jury, and the court there¬ 
after directs a verdict, the defendant cannot question the ad¬ 
mission on appeal. 

The case of Axelrod v. Osage Oil & Refining Co., 29 F. 2d 712, 
729 (C. C. A. 8th), cited by intervenors (Br. 32), is concerned 
with the doctrine of election of remedies and not with any ques-. 
tion even remotely involved in the instant case. 

The case of Pottsville Broadcasting Co. v. Federal C. Com¬ 
mission, 105 F. 2d 36, 70 App. D. C. 157, cited by intervenors 
(Br. 23), was an appeal from an order of the Federal Commu¬ 
nications Commission. The question there considered "was 
whether the Commission had absolute authority to decide the 
rights of applicants for permits without regard to previous 
findings or decisions by it or by the court. The decision is not 
in point in the instant case. 

As above stated, none of the cases cited by intervenors sup¬ 
port their contentions. 

Statements made by defendants before trial, either in a case 
pending in another court or under other conditions or circum¬ 
stances might be used on cross-examination, or, under some 
circumstances, the statements might be offered as evidence at 
the trial. However, there is no authority that we have been 
able to find that supports the proposition that such statements 
or admissions prevent the District Court, at a trial on the 
merits, from finding the facts in accordance with all of the 
evidence presented at the trial under the pleadings that form 
the basis of the trial. 
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The facts as found by the District Court conformed to the 
proof and were not contrary to any admissions made by defend¬ 
ants at or during the trial, and were not contrary to any ad¬ 
missions made in the answers of the defendants that formed 
the basis of defendants' defense. The decision in this case 
must be controlled by the actual facts as found by the District 
Court. 

IV 

The defendants are not guilty of such a tortious taking of 
money from plaintiffs and intervenors or any other acts 
as leave them liable to judgment collectible out of their 
personal estates 

At the outset of the discussion of this point, we direct the 
Court's attention to the fact that the plaintiffs’ complaint as 
construed by this Court does not state or purport to state a 
cause of action against the defendants personally. That is, it 
does not state a cause of action looking to a judgment collect¬ 
ible out of the personal estates of the defendants. In fact the 
plaintiffs actually alleged that if the alleged fund was not made 
available to them they would be utterly without remedy. (Par. 
28, R. 12-13.) 

It is true that this Court held that under the facts alleged 
the suit was against the defendants individually. The opinion 
makes it clear, however, that the suit was against them indi¬ 
vidually only in the sense that a suit is against an officer indi¬ 
vidually when it seeks to restrain him from doing some act in 
connection with his office, 8 or to compel him to perform some 
plain ministerial duty in connection with his office,® or in the 
same sense as where a party seeks to recover particular property 
or money that has been received by an officer for, but has not 
as yet been turned over to, his principal. 10 However, such an 

• Philadelphia Co. v. Stimson, 223 U. S. 005, one of the cases cited by this 
Coart in its opinion. 

• Orinoco Co. v. Orinoco Iron Co., 296 Fed. 965, 54 App. D. C. 21S, affirmed, 
sub nom. Hen on v. Orinoco Iron Co., 206 C. S. 121, another of the cases cited 
by this Coart in its opinion. 

** Osborn v. United States Bank. 9 Wheat. 738. cited by this Coart in its 
decision. In this case the money, to recover which the suit was instituted, 
had been received from the defendant's predecessor in office and was held 
in a trank. 


action is not against the officer or agent as an individual for 
the purpose of securing a personal judgment against him, pay¬ 
able out of his personal estate. On the contrary, and as stated 
above, such an action is to restrain some threatened act, or to 
compel the performance of some act, including the surrender 
of possession of particular property or money, in all of which 
the officer or agent has no personal interest and with respect 
to which he will suffer no personal loss or damage. 

In short, the plaintiffs’ complaint did not allege facts upon 
which personal liability of the defendants could be established. 
However, the intervenors, in the prayer of their complaints in 
intervention, deviate from the prayer of plaintiffs’ complaint, 
and pray for a personal judgment. No new allegations of fact 
appear to be alleged in the complaints in intervention as the 
basis of personal liability. If such new facts were alleged 
then it would, of course, amount to the statement of a new 
cause of action. Since such new cause of action would have 
accrued on the date the money was paid it would be barred 
by the applicable statutes of limitations before the complaints 
in intervention were filed. Regardless of all such considera¬ 
tions, however, the case proved at the trial, as disclosed by the 
District Court’s findings of fact, is wholly devoid of facts suf¬ 
ficient to give even color of support to a personal judgment 
against the defendants. 

The facts found show that none of the defendants had any 
personal contact with the plaintiffs or intervenors. The con¬ 
tact that the defendants Wallace, Payne and Davis may have 
had with the drafts and cashier’s checks, consisted only of 
indirect contact through subordinates whose ministerial acts 
were part of the established procedure applicable where instru¬ 
ments, for the payment of moneys, are received through the 
Department of Agriculture for collection by the Treasury De¬ 
partment. The defendant Deal’s contact with such drafts, 
cashier’s checks, etc., was that they, together with the reports 
of the Assistants in Cotton Adjustment, were received in the 
Cotton Section of the Department of Agriculture, in which 
he functioned as “Certificate Pool Manager.” Collection of 
the checks was effected by the Treasury Department of the 
United States. The true situation was that the defendant Deal 
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could not have prevented collection of the checks by the 
Treasury Department of the United States after they were 
received and remitted by the Assistants in Cotton Adjustment. 
(Finding IX, R. 976.) 

The defendant Deal never demanded any money or instru¬ 
ments for the payment of money from plaintiffs or intervenors; 
he never received any money from them and they never even 
placed him in a position where he could have come into the 
possession or control of any money. 

The plaintiffs and intervenors dealt with the Assistants in 
Cotton Adjustment. It was to them that plaintiffs and inter¬ 
venors tendered the cashier’s checks and demanded surplus 
’ cotton tax-exemption certificates in exchange therefor. Nei¬ 
ther the Assistants in Cotton Adjustment nor the defendant 
Deal made any demands. They were wholly passive. Neither 
at the time of the delivery of the checks nor at any time before 
the proceeds of the checks were in the control of the United 
States did the plaintiffs or intervenors give any intimation that 
they would seek to hold any person liable for the amount of 
the checks so tendered. 

In this connection we can well refer to the decision in the 
case of Jiminez v. Domenech, 80 F. 2d 767, 768 (C. C. A. 1st). 
In that case an unconstitutional law required that stamps be 
affixed to imported coffee as a condition to its disposition. 
The required stamps were secured from a former Treasurer of 
Porto Rico. The suit was for a personal judgment against the 
collecting officer for the amount paid for the stamps. In hold¬ 
ing for the defendant the Circuit Court of Appeals, although 
it held that the law exerted coercion, said: 

The insuperable difficulty with the plaintiff’s case is 
that, assuming the action lies as he contends, he is not 
entitled to recover without alleging and proving that 
the payments in question were made under protest, 
or with notice to the official who collected them (the 
treasurer) that.he would be held liable to refund them. 
This is settled law in the United States except as changed 
by statute. Cary v. Curtis, 3 How. 236, 11 L. Ed. 576; 
Chesebrough v. United States, 192 U. S. 253, 24 S. Ct. 
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262, 48 L. Ed. 432; United States v. New York & Cuba 
S. S. Co., 200 U. S. 488, 26 S. Ct. 327, 50 L. Ed. 569; 
Moore Ice Cream Co. v. Rose, 289 U. S. 373, 375, 53 S. 
Ct. 620. 77 L. Ed. 1265; * * * 

We submit, therefore, that if in the instant case the agent 
Deal had been authorized to receive payment in cash, and if he 
had actually received the money of plaintiffs and intervenors, 
nevertheless, he could not have been held personally liable since 
the payments would not have been made under protest. The 
important fact is, that the defendant Deal did not receive, 
money from the plaintiffs and intervenors. Had the drafts and 
cashier’s checks been made payable to the United States or to 
the order of the Treasurer of the United States, the money evi¬ 
denced thereby would have been no less accessible to Deal than 
w'as the money evidenced by the drafts and cashier’s checks 
actually delivered. Since the drafts and cashier’s checks here 
in question were actually collected by and the proceeds received 
by the United States, that is the answer to every argument 
advanced in support of the contention that judgment, col¬ 
lectible out of the private estates of the defendants, should be 
rendered to the full amount of the money evidenced by the 
drafts and checks. 

The fact that this Court has held that the plaintiffs were 
coerced into the acquisition of certificates does not give sub¬ 
stance to the claim of personal liability. Any coercion that 
operated on plaintiffs and intervenors was in full operation 
under the provisions of the Bankhead Cotton Act before any of 
the pools were established. The establishment of the pools 
merely made it more convenient for the plaintiffs and inter¬ 
venors to secure what the Bankhead Cotton Act made it in 
their interests to acquire. What is more, when this Court 
made its decision respecting the element of coercion, it was not 
considering personal liability of the defendants. What this 
Court was then considering was whether the certificate deposi¬ 
tors were necessary parties to the suit. This Court concluded 
that the provisions of the Bankhead Cotton Act coerced plain¬ 
tiffs into the acquisition of the certificates. It was reasoned 
that since the coercion of the Act is what gave value to the 


certificates, the coercion was attributable to the owners thereof, 
since the coercion was asserted in their interest. It was rea¬ 
soned further, that since the defendant Deal was alleged to be 
in possession of the money as agent of the owners of the certifi¬ 
cates, the same coercion that was attributable to the principal 
could be said to be attributable to the agent, in a proceeding to 
arrest the money in the agent’s possession before he had turned 
it over to his principals. However, the reasoning does not now 
apply since it has now been established that the money was 
never in the possession of Deal, or, in any event, was not in 
his possession or under his control when this suit'was instituted. 
If it could be said that delivery of the drafts and cashier’s 
checks, made payable to the order of “Certificate Pool Man¬ 
ager”, put the money evidenced thereby in Deal’s personal 
possession, nevertheless, the evidence shows that the money 
was in the possession of the United States when this suit was 
commenced. 

There is no reasonable theory, as we see it, under which per¬ 
sonal liability as for a tortious taking of money can be said 
to have been established against the defendant Deal. 

The suggestion that the defendant, W, A. Julian, became 
personally liable to plaintiffs and intervenors for having re¬ 
ceived money into the Treasury and paid money out of the 
Treasury pursuant to the warrants of the Secretary of the 
Treasury, countersigned by the Comptroller General, appears 
to merit no consideration whatever. Cooke v. United States, 
91 U. S. 389,398. 

To say that the defendants Payne and Davis, or either of 
them, were, under the facts as found, shown guilty of a tortious 
taking of money from the plaintiffs and intervenors, is indeed 
fantastic; likewise, respecting the defendant Wallace. 

In their brief, intervenors suggest that the defendants may 
have become personally liable on account of money paid out 
of the Treasury under the appropriation accounts, since the 
commencement of this suit. The proof at the trial shows that 
the defendants Payne and Davis resigned their offices before 
any payments were made to certificate depositors under the 
1935 pool appropriation account. It follows that there is no 
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possibility of holding them. The intervenors’ claim of liability 
must, therefore, be directed to defendants Deal, Wallace and 
Julian. However, it is obvious that the defendant Julian could 
do nothing respecting withdrawals under the appropriation 
accounts, except to honor all warrants presented to him by the 
Secretary of the Treasury. Such warrants would effectuate 
withdrawal from the Treasury and a deposit to the credit of 
the disbursing officer of the United States. The actual disburse¬ 
ments would be by the disbursing officer of the United States 
under the voucher of a certifying officer of the Department of 
Agriculture. 

The defendant Wallace may have been under the plain min¬ 
isterial duty to request the Secretary of the Treasury to effec¬ 
tuate withdrawal of money from the Treasury for payment by 
the disbursing officer of the United States to the persons for 
whom Congress had appropriated the money to be paid.. If 
the defendant Wallace had that duty it was a continuing man¬ 
date. He could not refrain from the performance of that plain 
ministerial duty because litigants in a suit to which the United 
States was not a party asserted that they had a better right to 
the money than did the persons to whom Congress had appro¬ 
priated money to be paid. This is especially true, since it ap¬ 
peared that the court to whom the litigants had applied refused 
to issue an injunction. The fact of the matter was that in the 
absence of an injunctive order it was the official duty of the 
Secretary of Agriculture to permit the performance of such 
acts as were necessary to be performed by the Department of 
Agriculture, in order that the certificate depositors might re¬ 
ceive the money that Congress had appropriated for payment 
to them. 

Any and all payments that were made under the pool ap¬ 
propriation accounts, since the commencement of this suit, 
were made by the United States and not by the defendants as* 
individuals. 

Aside from the considerations referred to above, the plain¬ 
tiffs and intervenors cannot show and did not show that their 
present position would be better if no money had been expended 
under the pool appropriation accounts. If no expenditures had 
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been made, the plaintiffs and intervenors could not presently 
have any money made available to them, under' the appropria¬ 
tion accounts, for the following reasons: 

1. Congress has not appropriated any money for payment 
to them. This Court has held that the provisions of the Per¬ 
manent Appropriation Repeal Act (Intervenors’ Br. 48) do not 
authorize payment to such claimants as plaintiffs and inter¬ 
venors. Stiizel-Weller Distillery v. Wickard, supra. 

2. The joint action of the Secretary of the Treasury and the 
Comptroller General is indispensable to the withdrawal of 
money from the Treasury under the pool appropriation ac¬ 
counts. The Secretary of the Treasury and the Comptroller 
General are not parties to this suit. 

V 

It would be contrary to equity and good conscience to repay 
any money to plaintiffs and intervenors so long as they 
retain the cash benefits paid to them under the cotton re¬ 
duction program of which the Bankhead Cotton Act was 
a part 

The plaintiffs and intervenors applied for and received their 
allotment of free tax-exemption certificates. It was then, im¬ 
pliedly at least, understood and agreed, by and between all par¬ 
ticipating cotton producers, that, through the medium of 
exemption certificates, the producers would receive money 
under the program if they under-produced their allotments; 
and it was further agreed and understood that if they over¬ 
produced their allotments, through the necessity of acquiring 
certificates to the extent of their surplus cotton, they would 
pay money that would inure to their co-adventurers who under¬ 
produced their allotment. It is evident that it was only by 
accident that plaintiffs and intervenors became certificate pur¬ 
chasers, rather than certificate depositors. But what is more 
important, from the standpoint of equity, the cotton reduction 
program, carried on by the Cotton Section of the Agricultural 
Adjustment Administration, of which the Bankhead Cotton 
Act and the pools established thereunder were a part, resulted 
in net cash benefits, in most cases, rather than a money loss to- 
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the plaintiffs and intervenors. (Findings XIV, XIX, R. 979, 
982.) 

If no other defense were available to the defendants in this 
action, this equitable defense might justly impel the Court 
to refrain from holding these defendants liable out of their 
private estates, in order that further benefits might flow to 
plaintiffs and intervenors under the cotton reduction program. 

CONCLUSION 

It is submitted that the judgment of the District Court should 
be affirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
Sewall Key, 

Helen R. Carloss, 

John E. Garvey, 

Special Assistants to the Attorney General 

Edward M. Curran, 

United States Attorney. 
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R. H. Robinson, Lowrance Brothers and Company, Inc., 
a corporation, Lynn W. Morrill, et al., suing on behalf 
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ated, Appellants, 
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Ernest L. Deal, Henry A. Wallace, W. A. Julian, et al., 

Appellees. 
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REPLY BRIEF FOR APPELLANTS. 

Before discussing in detail the points urged in the brief 
for the appellees, it is thought that a short summary of 
this reply brief might clarify the position of appellants 
with regard to the issues involved. 

SUMMARY OF ARGUMENT IN REPLY. 

Defendants complain at the outset of thier statement 
that intervenors have omitted “substantially all of the 
proven facts”. The proven facts allegedly omitted appear 
to consist primarily of a recital of the great number of 
“duly and regularly” signed, countersigned, and indorsed 
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papers and documents whereby defendants placed in or 
drew from the Treasury of the United States the money 
received by them. The red tape involved in this process 
obviously is immaterial and serves only to confuse the issue. 
Intervenors admit the money is in the Treasury of the 
United States. The defendants do too. That ultimate fact 
was before this Court on the first appeal and is again 
before the Court. 

Since this Court has already held that payments for tax 
exemption certificates were made under duress and coer¬ 
cion, the law implies the protest which defendants assert 
is lacking in the case. 

Defendants’ defense on the ground of equity fails com¬ 
pletely in the case of intervenor Morrill, who received 
nothing under the other cotton programs. Furthermore, 
such a defense is available only when pleaded and to those 
who come into court with clean hands. Since plaintiffs 
“were utterly threatened out of the law suit” by investigat¬ 
ors from the Department of Agriculture, the defendants 
certainly have no appeal to the chancellor’s conscience and 
since no equitable defense was pleaded, it certainly has no 
place here. 

QUESTIONS PRESENTED 
AS STATED BY DEFENDANTS. 

The first tw’o questions as stated by defendants beg the 
answer and ignore certain material facts. While this 
Court will undoubtedly construe the questions presented 
on appeal for itself, intervenors do not want to be deemed, 
by silence, to acquiesce in the defendants’ version of the 
questions involved. 

Intervenors objections to the first two questions as 
stated by defendants may be summarized by number as 
follows: 

1. The first appeal of the case was not limited to the 
naked question of whether the complaint stated a cause of 
action, but was analagous to a decision on an appeal from 
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a directed verdict or from a motion for summary judg¬ 
ment, in either of which a number of material facts were 
established or admitted (See appellants’ principal brief, 
pp. 19-22). 

2. The question here is not whether the Court may 
ignore certain conclusions of a witness when the defen¬ 
dants made contrary statements prior to the trial. The 
question, rather, is whether the defendants are bound by 
their answer to the complaint in which they themselves 
admit the facts to be contrary to the conclusions of the 
witness, a clerk in the Department of Agriculture. The 
formal answer as filed has repeatedly been held to be 
conclusive as shown by the authorities cited on pages 28 
and 29 of appellants’ principal brief. 

THE STATEMENT OF THE DEFENDANTS. 

The statement of the case set forth bv defendants on 
pages 4 to 18 is practically a repetition of the findings of 
fact made by the District Court and set forth in the Joint 
Appendix (App. 971-990). Intervenors have taken excep¬ 
tion to many of these findings of fact as shown throughout 
their principal brief and these exceptions will not be re¬ 
peated here. 

Further exception to the statement of defendants is, 
however, taken as follows: 

On page 4 defendants claim that plaintiff sought relief 
only for money paid to the “ Surplus Cotton Tax-Exemp¬ 
tion Certificate Pool 1935”. The designation of the Pool 
as “1935” appears only in the caption of plaintiffs’ com¬ 
plaint and by way of describing defendant Deal (App. 2). 
In the body of their complaint it is apparent that plaintiffs 
considered the three pool accounts as one pool since plain- • 
tiff Ward was in the so-called Special Pool. This was 
all shown in the first appeal (App. 125-126). Furthermore, 
it is elementary that the caption is not a part of the plead¬ 
ing and cannot limit the cause of action set forth in the 
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bill itself. Jackson v. Ashton, 33 U. S. 148, 8 L. Ed. 898, 
Spaulding, to use of Morrison, v. Dodge, 6 Mackey (17 
D. C.) 289. 

On page 13 defendants, in discussing the purchase of 
tax exemption certificates, assert that they “were wholly 
passive in the matter.’’ If this is a so-called proven fact 
which intervenors omitted, there certainly was good cause 
for the omission of such a “legal conclusion” which flies 
in the face of this Court’s previous holding. On the first 
appeal of this case the Court held not that defendants 
“were wholly passive in the matter” but that— 

* * # when Deal, acting under an invalid law, coerced 
payment for the certificates, "we think it is well settled 
that a suit may be sustained against him # * *. (Op. 
335; italics supplied.) 

On page 14 of the statement of defendants as to the 
proven facts the ommission of Deal’s indorsement of the 
checks is conspicuously absent. Deal was the Manager of 
the Pool and as such Manager was the sole trustee named 
in the trust agreements and the payee of all checks given to 
purchase exemption certificates (App. 63-66, 115, 960-961). 
For the defendants to gloss over such an important step— 
i.e. the transfer of this money by endorsement from the 
individual trustee and payee—suggests that they too are 
omitting certain proven facts. 

On pages 15, 16, and 17, defendants state that certain 
amounts in the pool accounts have been expended “in 
accordance with the applicable Congressional appropria¬ 
tion.” Here again is a legal conclusion masquerading as 
a proven fact. Congress appropriated this money for the 
purposes of the trust. Defendants paid a large part of it 
to beneficiaries of an express trust after it had failed and 
they also paid certain administrative expenses (App. 203, 
886, 958). This action they contend was proper, yet they 
assert they have no authority to pay the balance of the 
money to the beneficiaries of a resulting trust. 


In the last two paragraphs of the statement of defen¬ 
dants on page 18, the District Court again found as facts 
certain conclusions. The findings, however, are without 
warrant in the evidence as has already been shown in ap¬ 
pellants’ principal brief. 

POINT I OF DEFENDANTS’ ARGUMENT. 

The case of Stitsel-Weller Distillery v. Wickard, 73 App. 
D. C. 220, 118 F. 2d 19, relied upon by defendants on page 
22 of their brief, involved a trust agreement entered into 
by the Secretary of Agriculture in his official capacity as an 
officer of the United States. Ibid., 73 App. D. C. 222. Since 
the United States in that case was the trustee, the facts 
involved there were readily distinguishable from those in 
the instant proceeding where an individual is the trustee. 
This Court itself said in the cited case: 

And there is nothing in Thompson v. Deal, 67 App. 
D. C. 327, 92 F. 2d 478, to the contrary. In that case 
no interest of the United States was involved and the 
government officers themselves asserted that the 
United States had no proprietary interest in the fund. 
The officers held the money purely as stakeholders for 
transactions between determinable private parties, and 
not, as here, for the express purpose of using it for 
obligations which the government had undertaken. 

Obviously, in the Stitzel-Weller case, the appellants therein 
were attempting by indirection to sue the sovereign in an 
action brought against the Secretary of Agriculture and 
others. It is one thing to attempt to force the sovereign to 
pay money out of its Treasury where the sovereign itself 
is the truustee and an entirely different situation where 
the sovereign is only a stakeholder who openly disclaims 
any interest in the fund and has appropriated it for dis¬ 
bursement by the trustee or depositor. In the first case the 
sovereign, as trustee, would be liable for any misapplica¬ 
tion of the trust res and, therefore, has a very definite 
interest in determining the proper recipient of the fund. 
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Naturally, Congress (the only body authorized to speak 
for the sovereign in the matter) would have to pass on any 
question arising out of the trusteeship of the United States. 
In the second case, however, the sovereign acting merely 
as a banker has no interest in any determination to be made 
by the depositor as to whom he, the depositor as an in¬ 
dividual, should pay the money which he individually holds 
in trust. 

This distinction is clearly made in Haskins Bros. <& Co. v. 
Morgenthau, 66 App. D. C. 178, 85 F. 2d 677, relied on by 
defendants at page 23 of their brief. On page 183 of the 
cited case (the page following the quotation set forth by 
defendants) this Court discussed the trustee relationship 
of the United States to the fund there involved as follows: 

* * * the fund realized in the collection of the process¬ 
ing tax on coconut oil imported from the Philippines 
became, when collected and deposited in the treasury, 
public moneys of the United States subject to with¬ 
drawal only by an act of Congress and, though desig¬ 
nated by Congress as a special fund for the benefit of 
the Philippine Treasury, it is while in the treasury 
money as to which the United States, and not appellees, 
are trustees. (Italics by the Court.) 

When this Court considered the first appeal of this case it 
also noted this distinction in referring to the Haskins Bros. 
& Co. case (Op. 331). 

It is, therefore, respectfully submitted that the previous 
decision of this Court with reference to this point is now 
“the law of the case”. Intervenors, accordingly, will not 
“needlessly thresh over old straw” as wras said in Boone 
v. Boone, 76 U. S. App. D. C. 399, 401,132 F. 2d 14. 

POINT II OF DEFENDANTS’ ARGUMENT. 

Under this point defendants contend that this Court on 
the first appeal considered only the bill of complaint filed 
by plaintiffs and held only that it stated a cause of action. 
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The contention is unfounded. This Court in its prior deci¬ 
sion considered and referred to: (1) the complaint; (2) the 
return to the rule to show cause (Op. 331); (3) the brief 
filed by defendants (Opp. 331); and (4) statements made 
at the oral argument (Op. 330 at footnote 2). Since cer¬ 
tain facts were admitted on the first appeal and certain 
principles of law applicable to those facts were established 
by this Court in its previous decision, those facts and 
those principles of law are now “the law of the case” as 
fully as though they had been established by a trial. Simi¬ 
lar situations are legion. Compare: Louisville Trust Co. 
v. National Bank of Kentucky, 6 Cir., 102 P. 2d 137 (first 
appeal for specific performance; second appeal to recover 
purchase price); Marion Steam Shovel Co. v. Bertino, 8 
Cir., 82 F. 2d 541, and Chicago, St. P., M. & 0. By Co. v. 
Kulp, 8 Cir., 102 F. 2d 352, cert. den. 307 U. S. 636 (first 
appeal on plaintiffs’ evidence; second appeal after full 
trial); International Brotherhood, etc. v. Western Union 
Tel. Co., 7 Cir., 46 F. 2d 736 (first appeal from temporary 
injunction; second appeal from permanent injunction); 
and see generaly 3 Cyclopedia of Federal Procedure (2d 
cd. 1943) § 689;* 12 Ibid. §§ 6196, 6395. 

When the original complaint was filed the fund to be 
impressed with a trust was in existence. Thereafter it 
was disbursed. Intervenors accordingly asked for a personal 
judgment because most of the money was no longer in the 
fund. Of what good would it be to intervenors or to plain¬ 
tiffs to impress the fund with a trust if defendants can 
escape liability by disbursing the fund during the pendency 
of the lawsuit? 

Cummings v. Hardee, 70 App. D. C. 18, 102 F. 2d 622, is 
not in point for the reason that there the funds involved 
were moneys of the United States which fact had previously 
been determined in Cummings v. Deutsche Bank Und Dis- 
conto-Gesellschaft, 300 U. S. 115, 57 S. Ct. 359. 
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POINT III OF DEFENDANTS’ ARGUMENT. 

Intervenors do not concede that the money paid into the 
pools cannot be brought into the custody of the Court in 
this suit. It is admitted that, after Deal endorsed the 
checks, the money went into the Treasury of the United 
States and by the Permanent Appropriation Repeal Act 
it was appropriated eo instawti and ipso facto to “be dis¬ 
bursed in compliance with the terms of the trust”. If any 
question arose regarding the terms of the trust, it is con¬ 
tended that the dispute should be settled by the Courts in 
the same manner as any other dispute would be decided. 
The present situation is very similar to that in Morgenthau 
v. Fidelity & Deposit Co. of Maryland, 68 App. P. C. 163, 
94 F. 2d 632, where the United States held a check in which 
the surety had an equitable interest as opposed to the legal 
interest of the payee. In awarding the money to the surety 
this Court said: 

The check and the fund represented by the check are 
not claimed by the United States, and* the officials of 
the government are charged with a ministerial duty 
to make payment on demand to the person to whom 
it is properly payable; and from this it follows as a 
necessary consequence that one ivho has an equitable 
right in the fund as against the payee may have relief 
against the officials of the Treasury through a man-, 
datory writ of injunction or a receivership, so as to 
bind the payee and afford a proper acquittance to the 
government. As much as this was said in Houston v. 
Ormes, 252 U. S. 469, 40 S. Ct. 369, 64 L. Ed. 667. 
(Italics supplied.) 

Cf. Stark v. Wickard, — U. S. —, 64 S. Ct. 559, 571. 

On pages 25 and 26 defendants argue that intervenors 
proved the money they paid went into the Treasury of the 
United States. It did and they did. Plaintiffs so alleged 
(App. 9); intervenors so alleged (App. 225, 235); and this 
Court previously recognized the fact (Op. 331) with one 
Justice basing his dissent on this fact (Opp. 337). 
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Next, defendants refer to their previous admissions as 
certain statements made by them “at divers times before 
the trial”. This is a class action, and obviously, as such 
would be considered a “hybrid” class action. 1 Intervenors 
have, therefore, been before the Court from the outset and 
are entitled to all the advantages gained during the period 
in which plaintiffs were championing the rights of the class. 
This is the very principle of a proper class action. 

Because of this principle it has frequently been held that 
other members of the class have an “inchoate interest” in 
the suit from the filing of the original complaint, 2 and that 
the plaintiffs, by themselves, may not dismiss the cause 
where, as here, certain advantages accrued to the class 
during the pendency of the proceeding and other members 
of the class contest the dismissal. 3 

Furthermore, the statute of limitations is tolled as to 
other members of the class from the time of filing the 
original class suit; 4 the decree when entered covers all 
members of the class and all who prove their claims benefit 
equally under it ; 5 and absent members of the class and their 
privies may not attack the decree in subsequent suits or 
relitigate the matters decided in the class action.® 


1 2 Moore’s Federal Practice (1938), § 23.04, pp. 2239-40; Lesar, “Class 
Suits and the Federal Rules”, 22 Minn. L. R. 34, 48-50; 6 Cyclopedia of Fed¬ 
eral Procedure (2d ed., 1943), $ 2306. 

- The authorities are collected in a note in 34 Col. L. Rev. 118 at 130 and 
131; and in 2 Moore’s Federal Practice (1938) § 23.06, p. 2279. See also 
note in 38 Mich. L. Rev. 419. 

3 Cf. Bcrglicim v. Hofstattcr, 276 N. Y. S. 188, 243 App. Div. 568; State V. 
Ludvig, 106 Wis. 226, 82 N. W. 158, 162; LaTmirctte v. Fletcher, 6 App. D. C. 
324; Commonwealth v. Plummer, 235 Ky. 506, 31 S. W. 2d 897; Cohen v. 
Young, 6 Cir., 127 F. 2d 721; Winkclman v. General Motors Corp., S. D. N. Y., 
48 F. Supp. 490. 

4 Richmond v. Irons, 121 U. S. 27, 51-55, 7 S. Ct 788; Dcckcrt v. Indepen¬ 
dence Shares Corporation ■, E. D. Pa., 39 F. Supp. 592, 595-597, reversed for 
further determinations, 3 Cir., 123 F. 2d 979. Wheaton, “Representative Suits 
Involving Numerous Litigants”, 19 Corn. L. Q. 399 at 423 and 437; Kalvcn 
and Rosenfield, “The Contemporary Function of the Class Suit”, 8 U. of Chi. 
L. R. 684, at 712 note 88. 

•'Smith V. Swornstedt, 16 How. (57 U. S.) 288, 14 L. Ed. 942; Richmond 
v. Irons, supra; Cf. Eansberry v. Lee, 311 U. S. 32, 42, 61 S. Ct. 115; and 
Winkclman v. General Motors Corp., supra, at p. 496, and sec generally fi 
Cyclopedia of Federal Procedure (2d ed.), $ 2325, p. 434. 

« Supreme Tribe of Ben Hur. v. Cauble, 255 IT. S. 356, 41 S. Ct. 338; Hart¬ 
ford Life Insurance Co. V. Ibs, 237 U. S. 662, 35 S. Ct. 692; Lesar, supra, 
footnote 1, at page 49. Cf. Kalven and Rosenfield, supra, footnote 4, at pp. 
710-714. 
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In this very proceeding by a sworn return to a rule to 
show cause (App. 117-134), by a brief signed by their 
attorney, the Assistant Attorney General (Op. 331), and by 
a sworn answer (App. 193-206), defendants made the ad¬ 
missions which their counsel now seek to avoid. Are formal 
pleadings and admissions in this very suit, made by the 
defendants, to be cast aside and ignored as mere “state¬ 
ments made by some of the defendants at divers times 
before the trial” and, if so, what new kind of jurisprudence 
will result? And of what use are pleadings? 

The cases contended to be inapposite by defendants on 
page 27 of their brief have been reconsidered by inter- 
venors and still appear to be in point for the propositions 
to which they were cited. In support of the contention of 
intervenors that the admissions of defendants are conclu¬ 
sive, may be added the following recent decisions: Lenox 
Clothes Shops, Inc. v. Commissioner, 6 Cir., 139 F. 2d 56, 
and Lamson Building Co. v. Commissioner, 6 Cir., 141 
F. 2d —, decided March 20, 1944. Also in point on this 
question are the earlier decisions of this Court in Columbia 
Heights Realty Co. v. MacFarland, 31 App. D. C. 112, 
affirmed 217 U. S. 547, and Clark v. Barber, 21 App. 
D. C. 274. 

On pages 26 and 28 of their brief defendants strain to 
make a distinction between their answer to the complaint 
of the plaintiffs and their answers to the complaints of 
the intervenors. Assuming, arguendo, that defendants may 
blow hot and cold as to the same facts in the same lawsuit, 
it is surprising that the facts found by the Court regarding 
the plaintiffs were the same as those found regarding inter¬ 
venors when the answers filed were so dissimilar. Thus, in 
answering plaintiffs’ complaint defendants admit that the 
United States has no interest in the fund (App. 202, 203) 
and in answering intervenors’ complaints defendants allege 
that the claims are, in effect, claims against the United 
States which has not consented to be sued (App. 246, 301). 
The trial court adopted the latter position as to plaintiffs 
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as well as to intervenors (App. 969-970). If both answers 
are entitled to respect (as defendants imply), then the 
qua ere naturally arises as to why the District Court in 
finding the facts applicable to plaintiffs did not find such 
facts to be as admitted by the answer of defendants to 
plaintiffs’ complaint. If defendants’ theory is correct, cer¬ 
tainly the findings of fact should be different because dif¬ 
ferent answers were filed and the admissions were made 
only in one answer. 

It seems obvious that the District Court either failed to 
find the true facts or that the defendants knowingly mis¬ 
represented the true facts to this Court on the first appeal. 
It is almost inconceivable that on the first appeal of this 
case five men, holding the positions of trust which the 
defendants held at the time of the first appeal and now 
hold, and their original attorney, then an assistant attorney 
general and presently an Associate Justice of the Supreme 
Court, would misrepresent the facts to this Court. It logi¬ 
cally follows that the trial court erred in finding the facts 
to be contrary to the admissions of the defendants. 

POINT IV OF DEFENDANTS’ ARGUMENT. 

Under this point the defendants seek to avoid personal 
liability and to excuse their unwarranted disbursal of the 
funds on hand on and received after January 31, 1936, by 
saying that plaintiffs did not state a cause of action against 
the defendants personally. Here, too, the defendants are 
met with 1 ‘ the law of the case ’ ’. This precise question was 
decided by this Court on the first appeal (Op. 331-332). It 
was necessarily involved in the case since paragraphs 9, 
10, and 11 of the defendant’s original motion to dismiss 
specifically raised this issue (App. 181). Furthermore, this 
is a suit in equity. Plaintiffs prayed for a receiver, an 
accounting, injunctive relief, and “for such other and fur¬ 
ther and immediate general relief as plaintiffs may be 
entitled” (App. 13-14, Op. 332). Even if the Court did 
find that defendants had disbursed the fund while the suit 
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was pending, so that an injunction would be fatuous, cer¬ 
tainly a court of equity can still compel the restoration of 
the fund under a prayer for general relief. 7 Any doubt 
about the intention of plaintiffs in this regard is dispelled 
by the unequivocal notice given by plaintiffs to defendants 
to the effect that plaintiffs would hold defendants personally 
responsible if the fund were disbursed and it was finally 
held that plaintiffs were entitled to recover (App. 835-S40). 
If the reasoning of defendants were correct, then a trustee 
could always avoid liability by giving away the trust res! 
That such is not the law, or the law of this case, seems 
clear from the following quotation from this Court’s first 
opinion: 

* * * it is settled law that, if money is illegally de¬ 
manded and received by an agent, he cannot exonerate 
himself from personal responsibility by paying it over 
to his principal when he has notice not to pay it over. 
(Italics supplied; Op. 335). 

It seems obvious, therefore, that the alternative prayers 
of intervenors in which they seek a personal judgment 
against defendants “if the funds have been disbursed” 
(App. 226, 235), amount to no more than a specific state¬ 
ment of the relief for which plaintiffs originally would have 
asked had they known that defendants would disburse the 
fund despite the lis pendens of this proceeding. 

Defendants next assert (Br. 29) that intervenors could 
not allege the disbursement of the fund because such would 
be a new cause of action and barred by the statute of limi¬ 
tations. This is a class action. Hence, intervenors have in 
effect been before the Court since the commencement of 
the suit and the statute of limitations has been tolled since 
the filing of plaintiffs’ complaint (Footnotes 2 and 4, 

7 Since this case was tried after September 1, 1938, the Federal Rules of 
Civil Procedure apply to the judgment to be entered. Rule 86, 28 U. S. C. A. 
following $ 723c. Under Rule 54(c) of these rules: 

* * * the court may grant the appropriate relief for which appellants 

[plaintiffs] failed to ask. 

Cooper v. Goldsmith, 77 U. S. App. D. C. 392, 135 F. 2d 949, citing Rule 54(c) 
and Eeiser v. Walsh, 73 App. D. C. 167, 118 F. 2d 13. 
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supra). Furthermore, the suit is in equity. Intervenors, 
therefore, would be barred only if they were guilty of laches. 
The record shows that intervenors had been watching this 
suit prior to their intervention (App. 369), and that plain¬ 
tiffs were militant until “utterly threatened” out of the 
case by the intimidation of investigators from the Depart¬ 
ment of Agriculture (Appellants’ Brief, pp. 4-5). As long 
as plaintiffs were aggressively prosecuting the action there 
was no occasion or grounds for intervention by other cotton 
producers. 

That intervenors were not guilty of laches readily appears 
from the record herein. Intervenors prior to October 31, 
1941, did not know that plaintiffs had been coerced into 
dismissing this case (App. 217). The first motion to inter¬ 
vene was filed in skeleton form, served on counsel for 
defendants, and filed with the District Court on October 
31, 1941, the same day that intervenors learned of the 
action plaintiffs were compelled to take (App. 214-215; 
R. 286-290). There was no laches here. That same night, 
after the Court had closed for regular business, the motion 
to dismiss was presented to a Justice in chambers. Counsel 
for intervenors also raced to the Court and prevented the 
granting of the motion (App. 217). No laches here. And 
since then the case has been diligently prosecuted as shown 
by the record. It is accordingly submitted that the statutes 
of limitations have no bearing on the case and that inter¬ 
venors not only are not guilty of laches, but on the con¬ 
trary have been diligent. Compare Southern Pacific Co. v. 
Bogert, 250 U. S. 483, 488, 39 S. Ct. 533, where the Court 
discussed a lapse of 22 years and held as follows: 

* * * Where the cause of action is of such a nature 
that a suit to enforce it would be brought on behalf, 
not only of the plaintiff, but of all persons similarly 
situated, it is not essential that each such person should 
intervene in the suit brought in order that he be deemed 
thereafter free from the laches which bars those who 
sleep on their rights. 
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Defendants next state as follows (Br. 29-30): 

The true situation was that the defendant Deal could 
not have prevented collection of the checks by the 
Treasury Department of the United States after they 
were received and remitted by the Assistants in Cotton 
Adjustment. (Finding IX, R. 976.) 

This is not a true conclusion. It is not supported by the 
citation. The checks were payable to Deal. Could the 
Treasury Department have collected these checks if Deal 
had refused to indorse them? Could the Treasury Depart¬ 
ment have collected these checks if Deal had endorsed 
them to be paid into the registry of the District Court? 
Could the Treasury Department have collected these checks 
if Deal had deposited them in a local bank awaiting the 
outcome of this suit? The answer to each question is a 
stentorian “No”. The checks involved were all made pay¬ 
able to “E. L. Deal, Certificate Pool Manager,” or to “Cer¬ 
tificate Pool Manager” (App. 356, 373, 412, 519) and were 
all endorsed by “E. L. Deal, Certificate Pool Manager” 
(App. 833, 877). Unless we must also revise for this case 
the law relating to negotiable instruments, the following 
statement in defendants’ brief is accordingly also unfounded 
(p. 30): 

* * * he [Deal] never received any money from them 
[plaintiffs or intervenors] and they never even placed 
him in a position where he could have come into the 
possession or control of any money. 

This is probably the first time the Department of Justice 
has taken the position that the payee of a check is to be 
utterly disregarded in determining the party to whom the 
check is payable! Of the pool funds admittedly received 
(App. 877) and held (App. 127, 129) by Deal, $799,000.00 
was covered into the Treasury of the United States after 
this suit was instituted and was credited to the 1935 pool 
account (App. 567). Under the regulations applicable to 
this account the defendant Wallace expressly reserved the 
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question of the handling of these funds. Thus §55(g) of 
Regulations B. A. 219 issued by defendant Wallace on 
March 6, 1935, provide (App. 43): 

All funds * * * received in payment for certificates 
sold from the pool shall be handled and disbursed in a 
manner to be hereafter prescribed by the Secretary 
[defendant Wallace]. 

Since this provision never appears to have been amended 
(App. 135-178, 208-212), there would seem to be no reason 
why the defendant Wallace in 1936 could not have di¬ 
rected that this $799,000.00 be deposited in a private bank. 
His office had previously directed that the funds be put 
in the Treasury under a certain account number and the 
Comptroller-General appears only to have acquiesced in 
this treatment of the funds (Defendants’ Exhibit 55, par¬ 
ticularly at R. 3130). 

The excerpt from Jimmez v. Domenech, 1 Cir., 80 F. 2d 
767, set forth on page 30 of defendants’ brief (when stand¬ 
ing alone), is misleading as applied to the instant case. That 
case turned upon a law of Puerto Rico which provided 
that a tax could not be recovered unless paid under pro¬ 
test. The Circuit Court explained its decision as follows: 

The peculiar character of stamp taxes, no assess¬ 
ment of them is made, the government has no right to 
assess or distrain for them (McClain v. Fleshman, 
106 F. 880 [C. C. A. 3]), and the government repre¬ 
sentative selling the stamps may not know by whom 
or for what purpose they are purchased unless infor¬ 
mation is given him on those points, emphasize the 
necessity for protest or notice in respect to them. 

In other words, there is no record as to who buys stamps 
and, therefore, even though the purchase was under com¬ 
pulsion and duress (which under the general rule relieves 
from protest), no recovery could be had because no notice 
or protest was given at the time of purchase and no record 
was kept from which the alleged purchases could be iden¬ 
tified. The decision is not in point because, in the case at 
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bar, complete records were kept, no tax recovery is involved, 
and the sovereign is not sued. 

On page 31 of their brief defendants are again ignoring 
the payee of the checks involved. Thus they suggest: 

Had the drafts and cashier’s checks been made pay¬ 
able to the United States or to the order of the Treas¬ 
urer of the United States, the money evidenced thereby 
would have been no less accessible to Deal than was 
the money evidenced by the drafts and cashier’s checks 
actually delivered. 

What has been said before applies with like force to this 
assertion. It may be conceded that, if the United States 
had been engaged in selling certificates and the checks used 
in payment for the certificates sold were made payable to 
the United States, then Deal would not be the trustee and 
w’ould not be accountable for repayment. That, however, 
is not the situation. The United States never at any time 
engaged in the sale of certificates. The certificates sold 
were surrendered to Deal by under producers of cotton, 
and he, as trustee for the under producers, sold the cer¬ 
tificates to over producers such as plaintiffs and inter- 
venors. 

In so far as they [defendants] handle this fund and 
in so far as appellee Deal sold exemption certificates 
from the pool and deposited the proceeds in the fund, 
these appellees [defendants] were representing not 
the United States but the individual .cotton producers 
who deposited certificates in the pool, and the rights 
and duties of these appellees are as set forth in the 
trust agreements upon which the certificates were de¬ 
posited. (Op. 331, quoting from the brief of all the 
appellees and signed by Mr. Jackson, Assistant Attor¬ 
ney General.) 

This Court agreed with Mr. Jackson’s views of the case 
(Op. 331), so this principle is also the law of the case. 

The case of Cooke v. United States, 91 U. S. 389, 398, 
cited by defendants (Br. 32) is inapposite. That case 
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involved counterfeit bonds purported to be issued by the 
United States. When they were redeemed before the forgery 
was discovered the United States sued to recover its money 
which had been erroneously paid from the Treasury of the 
United States. The Court at 398 of 91 U. S. in discussing 
the function of the Treasurer in 1875, obviously was con¬ 
sidering only his activities where the money of the United 
States was involved and was not ruling on the duties of 
the Treasurer with regard to the disbursement by him of 
moneys in which the United States claims absolutely no 
interest. 

Exception is also taken to the following statement of de¬ 
fendants (Br. 32): 

The proof at the trial shows that the defendants 
Payne and Davis resigned their offices before any pay¬ 
ments were made to certificate depositors under the 
1935 pool appropriation account. 

The proof does not so show. Defendant Payne resigned 
May 18, 1936, and defendant Davis resigned June 24, 1936 
(App. 735-736). Between January 26, 1936, when this suit 
was begun, and May 18,1936, $4.98 was disbursed from the 
the 1935 pool; between January 26,1936, and June 30,1936, 
$153.88 was disbursed from the 1935 pool. Furthermore, 
between January 26,1936, and May 18,1936, approximately 
$2,625,000.00 was disbursed from the special pool (App. 
737-738)—the one in which plaintiff Ward’s money was 
deposited (App. 125-126, 979). Even $1,760.00 was dis¬ 
bursed from the 1934 pool in this period (App. 738). Per¬ 
haps $4.98 and $153.88 are too small to be noticed by de¬ 
fendants, but certainly $2,265,000.00 (disbursed while 
Payne and Davis held office) merits attention if an un¬ 
clouded picture is to be presented. 

The case of Stitzel-Weller Distillery v. Wickard, cited by 
defendants again (Br. 34) is not in point as has already 
been shown. If the Court will pardon the double negative, 
that case did not hold that the Permanent Appropriation 
Repeal Act did not “authorize payment to such claimants 
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as plaintiffs and interveners”. It held merely that where 
the sovereign was the trustee, the Courts would not make 
the agents of the sovereign pay over money held by the 
sovereign and that the Courts would not usurp the legis¬ 
lative function of attempting to tell Congress what Con¬ 
gress meant to do with funds held by the sovereign as 
trustee. The particular provision discussed by the Court 
in the Stitzell-Weller case was §19 of the Permanent Ap¬ 
propriation Repeal Act dealing with “moneys * * * ad¬ 
ministered by officers of the United States by virtue of 
their official capacity” (Act of June 26, 1934, c. 756, §19, 
48 Stat. 1224, 1232 ;*U. S. C. Title 31, §725r). The provi¬ 
sion involved herein is §20 of that Act dealing with con¬ 
tributed trust funds which are not Government moneys and 
with respect to which the sovereign often (as here) is not 
even the trustee (Appellants’ Brief, pp. 27, 37-38). 
i Defendants next contend that the joint action of the 
Secretary of the Treasury and the Comptroller General is 
necessary and that these men are indispensable parties. 
This defense, if a defense, was in the case on the first ap¬ 
peal and is now barred by the law of the case rule (See 
authorities cited on page 26 of Appellants’ Brief). More¬ 
over, if discretion in the matter of making these payments 
lay with the Comptroller-General, he certainly had refused 
to exercise it in an official ruling (App. 618, 933-937). While 
the foregoing ruling was dated January 25, 1936, the wit¬ 
ness for the Comptroller-General (App. 599) produced 
ensuing correspondence dealing with that decision, (App. 
608), but in none of his subsequent opinions (App. 609-628) 
i did the Comptroller-General express any further opinion 
as to the availability of these funds and the last letter was 
dated August 29, 1936 (App. 623), some time after the 
$2,650,000.00 in the special pool had already been disbursed 
(p. 17, supra). That the Comptroller-General would ex¬ 
ercise any discretion in the matter appears unlikely from 
his own General Regulation No. 50, 5 Comp. Gen. 1058, 
which provides in part: 
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No payment involving a doubtful question of law or 
fact shall be hereafter made by any disbursing officer 
or agent of the United States except pursuant to spe¬ 
cific statutory authority or by direction given in ac¬ 
cordance with the provisions of the budget and ac¬ 
counting act, 1921, to which reference must appear on 
the voucher covering such payment, * * *. (Italics 
supplied.) 

Such a voucher covering the 1935 pool account and dated 
September 15, 1935, (8 months after this suit was begun) 
was received in evidence (App. 962-963), but nowhere is 
there any reference on it to the budget and accounting act, 
1921. It must follow, therefore, under the above regula¬ 
tion, that this money was disbursed by the defendants as 
individuals and not as “agents of the United States’’. 

Furthermore, the Secretary of the Treasury was obvious¬ 
ly not exercising his discretion in the matter since he was 
writing to the Comptroller-General for guidance and with 
good cause (See footnote 18 on p. 43 of Brief for Appel¬ 
lants). 

Since the only action shown to be required by the Sec¬ 
retary of the Treasury and the Comptroller-General is the 
routine ministerial act of signing certain forms, the judg¬ 
ment or discretion regarding the expenditure of these funds 
clearly must have rested in and been exercised by the defen¬ 
dants herein as shown by the fact that they admittedly 
have disbursed a large part of the fund. 8 It is, therefore, 
submitted that there is no failure to join indispensable 
parties. 

8 It is noteworthy that the defendant Deal in discussing the proposed dis¬ 
bursement of part of these funds docs not speak of their disbursement by the 
Secretary of the Treasury or the Comptroller-General. On the contrary his lan¬ 
guage is in part as follows (App. 839): 

* * # it would be unreasonable for defendants _ further to withhold 

distribution of said fund # * * it is my intention to distribute the 

funds * * * a a I feel that I am legally and morally bound not to 
postpone any longer the distribution # (Italics supplied) 

This is certainly queer language for a man to use who, as trustee and payee, 
was as inconsequential as defendants would now have the Court believe. 
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POINT V OP DEFENDANTS’ BRIEF. 

Under this point the defendants argue that in equity 
all cotton producers were “co-adventures” and, therefore, 
that plaintiffs and intervenors who through their industry 
became over producers “only by accident” (Br. 34) are 
not entitled to recover because they were forced (Op. 334) 
to pay money to those who were in the business of “not 
growing cotton.” The word “co-adventurers” connotes a 
voluntary assumption of a risk with the expectation of mak¬ 
ing a profit from the undertaking. The statute here involved 
imposed the tax and plaintiffs and intervernors had to 
satisfy the tax, store their cotton, or run the risk of criminal 
prosecutions. There was nothing voluntary about this. 
Furthermore, the record shows that plaintiffs and inter¬ 
venors in the years involved grew only the same amount 
of cotton as they had in previous years yet their tax free 
cotton was only about 60 percent (App. 384; Brief of Ap¬ 
pellants p. 10). 

A complete answer to the “co-adventuring” contention, 
it is submitted, is found in the fact that Congress did not 
believe these over producers to be co-adventurers and 
backed up this belief by an appropriation to repay every 
cent that an over producer paid in tax into the general fund 
of the Treasury (App. 771). 9 

Defendants next suppose that plaintiffs and intervenors 
are prevented from recovering payment for tax-exemption 
certificates (which payments they were forced to make to 
defendants as individuals) because some of the plaintiffs 
and intervenors had rented, voluntarily, a part of their 
land to the United States. The distinction between the 
two contemporaneous programs involved is discussed on 
pages 39 and 40 of appellants’ principal brief. 10 To that 

9 Second Deficiency Appropriation Act, Fiscal Year 1938. Sec pp. 46-48 of 
Appendix to Brief for Appellants. 

10 Some of them may also have received some pension payments from the 
Veterans Bureau. Would defendants offset such payments too? 
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might be added the fact that the Attorney General held in 
1934 that the two programs were entirely separate. 38 Op. 
Atty. Gen. 87. Cf. United States v. Hawthorne, N. D. Tex., 
31 F. Supp. 827, aff’d 115 F. 2d 805. 

Furthermore, it is significant that one of the intervenors 
(Morrill) did not receive one cent from the other Agri¬ 
cultural programs. With whom or with what program was 
intervenor Morrill co-adventuring? The record shows be¬ 
yond doubt that he did nothing under the various programs 
except to pay $8,281.40 to Deal for tax-exemption certificates 
(App. 982), and he did not receive one cent from any of 
the other programs in force at that time (App. 711-713, 
770). 

It should also be remembered that this equitable defense 
was not pleaded 11 and cannot now be availed of by 
defendants. 


CONCLUSION. 

This case simmers down to this. When members of the 
class sued the United States in the Court of Claims they 
were defeated on the defense that the United States had no 
interest in the money. (Appellants’ Brief, pp. 29-30). 
When members of the class sued the individuals as trustees 
they were defeated below on the defense that the United 
States did have the money (App. 969). The result of the 
Court of Claims’ holding and the decision below is to 
create a wrong without a remedy which this Court has 
already held “is not the case” (Op. 335). 


Kespectfully submitted, 


May, 1944. 


Geo. E. H. Goodner, 

Scott P. Cbampton, 

Munsey Building, 
Washington, D. C., 
Attorneys for Appellants. 


u Moreover no motion was made by defendants to amend their pleadings to 
conform to the proof offered on this point. 


